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Preface 


The Byzantines have bequeathed to us a large number of written laws—more 
than any other historical society. Historians are certainly familiar with this fact, 
and they are happy to make use of the different laws, collections of norms, 
treatises, and legislation as a source of information on property relations, social 
and moral views, and other such topics. Questions of a more general tenor, 
however, are not frequently posed, by historians or even by legal historians. 
Such questions are, for example, whether the wealth of laws that has come 
down to us truly reflects the view of law held by the Byzantine population. Or 
whether, given that the views of ordinary people are accessible to us only in 
special cases, this immense number of norms at least left a distinct trace within 
the ranks of the rulers or the educated classes. What, for instance, do the Byz- 
antine chroniclers and historians think about the law? Do they describe it? Do 
they know it? Do they say anything about its effect? And what of other cultural 
fields? It seems incontrovertible that earlier societies were governed by laws 
and norms much less than modern states working within the framework of the 
rule of law. That does not necessarily mean, however, that in the area of art or 
religion, law and justice were wholly absent. 

We know, for example, that the Byzantine church determined and influ- 
enced the everyday life of the people in every last detail. Does the same not 
apply also to Byzantine law? And what is the relationship of the arts to the law 
in the Byzantine Empire? It has not gone unrecognized that art entered into 
works of law, but did legal questions, procedures, and institutions also pene- 
trate into the representation of art? 

To pose the question in a different, more objective fashion: what degree 
of practical force may we actually ascribe to this law? Is it merely a type of 
literature? Or was it indeed used and applied in everyday Byzantine life? Ac- 
tual application presupposes a certain mentality: the law mu.t be considered a 
tool; there must be a legislator who provides the tool, as well as a knowledg- 
able administrator who defines the circumstances and the conditions for appli- 
cation of the law. When decreeing rules and regulations, did the emperors and 
their chanceries visualize the law only as the command of the ruler, or did they 
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want to accomplish more? Did they, for example, want to accomplish through 
the law the task of planning and ordering society? 

But what does “law” actually mean? Angeliki Laiou has rightly pointed 
out that, in fact, we still do not know the exact connotations of “nomos,” and 
we therefore lack a sufficiently clear conception of the Byzantine equivalent 
of loi and droit, Recht and Gesetz, law and statute. 

The 1992 Byzantine Symposium at Dumbarton Oaks was dedicated to 
these and similar questions. The results were to be expected. Only a few of 
the questions could be answered, while the number of questions themselves 
increased. Nevertheless, the foundation upon which our knowledge of Byzan- 
tine law rests has become more solid, and the terra incognita has, to some 


extent, been diminished. 


Dieter Simon 
Max-Planck-Institut fiir europaische Rechtsgeschichte 


Since the early days of our discipline, historians have used legal sources exten- 
sively to extract information about the society, the economy, the political ideol- 
ogy, and even the culture of Byzantium; if art historians have made less exten- 
sive use of such sources, the situation is rapidly changing, as some of the 
contributions to this volume indicate. When legal texts are used as sources of 
data, scholars tend to take them at face value: they are seen as norms in which 
everyone believed and which carried a single meaning in the eyes of the legisla- 
tor, judge, or imperial official and other members of society; it is frequently 
assumed that laws were meant to be applied, and to the extent that they were 
not applied this is seen as a fault or perversion of the system. Hence arises the 
view that because the Byzantine Empire had many laws and extensive codifi- 
cations, it was, in fact, a society governed by law or, to put it in an even less 
self-reflective way, that because we know the law on preemption, or the laws 
governing interest rates, or the laws regulating marriage and divorce, we also 
more or less know the practice. At a more advanced level of inquiry, historians 
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have discovered discrepancies between law and social practice and have some- 
times greeted this phenomenon with astonishment and disappointment at a so- 
ciety with so many laws which were not religiously followed. Certainly, estab- 
lishing the legal parameters of specific issues, and also the realities, is a valid 
and important line of inquiry. But it is also true that in recent years some histo- 
rians have followed different lines of research, which pose fundamental ques- 
tions about the relationship between law and society. 

When a symposium on law and society was first contemplated at Dumbar- 
ton Oaks, it was meant to be cast in a mode very similar to the one I have 
described above: that is, to deal with legal norms and social practices concern- 
ing important themes, political, economic, and cultural. Whereas the continued 
usefulness of such an approach is not in question, both Byzantine history and 
Byzantine legal history are now at a point where different, more novel ap- 
proaches are possible. Under the direction of Dieter Simon, who happily 
agreed to act as symposiarch, the focus changed, to become more self- 
reflective and introspective. The questions that were posed sought to determine 
not so much what the law said on the matter of ownership and possession of 
land, for example, or whether or not we find particular laws reflected in prac- 
tice, but, rather, why laws were issued at all, what role legislation played in 
the minds of the legislators, observers, and practitioners, and what the Byzan- 
tines made not only of specific laws but of the very idea of law and justice. 
These questions look subversive to the historian, for they challenge the solidity 
of the law and legal sources as understood by nonspecialists in legal history 
or jurisprudence. To many of us, legal texts seem to be the most reliable of 
sources; how unsettling, then, to question the very philosophy and purpose of 
legislators and legislation. The symposium has, I think, set new tasks to schol- 
ars who are not legal historians: undermining the solidity of the evidence 
forces us to ask new questions of our sources and approach them in different 
ways. While some historians have already asked such questions in the past, the 
task remains a complex one, and it is hoped that this volume will help the 
inquiry to advance. 

Dieter Simon and I would like to extend special thanks to Marie Theres 
Fogen for her invaluable help in the conceptualization of the conference. 


Angeliki E. Laiou 
Harvard University and Dumbarton Oaks 
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I. Justinian’s Promise 


After the completion of work on the Codex and the Digest in A.D. 533, the 
emperor Justinian ordered that an instruction manual, the Institutes, be pro- 
duced “to bring students’ basic scholarly understanding at little effort to a 
higher level.”' In the J/nstitutes, the current law is presented in a simple yet 
pertinent manner, so that the students might learn not “according to old fables, 
but rather by taking up the imperial torch.” 

One can assume that the emperor followed the same pedagogical methods 
when imparting his political ideas to these young scholars. For this reason, the 
rather long sentence with which he begins his manual takes on great impor- 
tance. It reads: “Imperatoriam maiestatem non solum armis decoratam, sed 
etiam legibus oportet esse armatam, ut utrumque tempus, et bellorum et pacis, 
recte possit gubernari. . . ””* Thus, in order to govern well, the emperor needed 
both weapons and law: the weapons for wartime, the law for peacetime. 

This had already been similarly expressed in the time of Theodosios II 
(408-450). During senate discussions before the proclamation of the Codex 
Theodosianus, we find that the emperor would now “crown” his successes in 
war with the “jewel of peace,” that is, with the law.* 


' Const. Deo auctore, para. 11: “. . . ut rudis animus studiosi simplicibus enutritus 
facilius ad alterioris prudentiae redigatur scientiam.” | 

* Const. Imperatoriam, para. 3: “non ab antiquis fabulis discere, sed ab imperiali 
splendore appetere.” 

> Const. Imperatoriam, prooemium. 

* Gesta Senatus Romani (438 p.C.), para. 2: “ornamentis pacis instruit, quos bel- 
lorum sorte defendit.” 
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Justinian himself had also expressed this idea at an earlier time in an em- 
phatic way. When the first modestly planned legal undertaking—the compila- 
tion of the first Codex—began in 529, he revealed his intentions to his subjects 
with the observation that “the aggregate welfare of the state springs from two 
sources: weapons and laws.”> Several years later, during the consolidation of 
military and civil powers in a province of the empire, he alluded once more to 
the juxtaposition of the collaboration of the military and the law.° 

Thus the phrase “to rule by sword and statute” belongs to a topos. This is 
not unknown to the students of his empire.’ Such an insight, however, does not 
explain exactly what Justinian hoped to impart to his scholars by means of 
this topos. We may suppose that he indeed desired to communicate a specific 
message. For we cannot assume that imperial pronouncements made in such 
circumstances were arbitrary, even if they employed hackneyed phrases and 
clichés. 

For this reason, the assertion that this is merely standard propaganda in 
the service of the ruler is not particularly productive.® For what exactly was 
being propagandized? 

The opinion, well established among legal historians, that one should not 
give too much credence to such “phrases” is simply not justified. 

Such opinions? rest on the idea that it is not only possible, but even neces- 
sary, to separate legal “content” (already existing in some fashion) from the 
linguistic “form,” and to allocate a separate existence (and possibly a different 
value) to both. But the illusion that one can, without distortion, strip “rheto- 
ric” —as if it were a shirt—from a text, even a technical legal text, in order to 


> Const. Summa, prooemium: “Summa rei publicae tuitio de stirpe duarum re- 
rum, armorum et legum veniens. .. .” 

© Nov 24 pr./cap. 1 (535 p.C.). 

7 See A. Schminck, “Froémmigkeit ziere das Werk: Zur Datierung der 60 Biicher 
Leons VI.,” Subseciva Groningana 3 (1989), 87 and notation 78. See also P. E. Pieler, 
“Kodifikation als Mittel der Politik im friihen Byzanz?” in BYZANTIOS, Festschrift fiir 
H. Hunger (Vienna, 1984), 247-260, especially 258 f. Pieler’s ideas, which are closely 
related to those mentioned here, are important for the general political evaluation of the 
legislation of late antiquity. 

8 The illustration by B. Rubin, Das Zeitalter Justinians, 1 (Berlin, 1960), 146 ff, 
is representative of such interpretations. 

° Characteristic and significant to many people is the description by F. Schulz, 
Geschichte der rémischen Rechtswissenschaft (Weimar, 1961), 415 f (“wilde 
Rhetorik’”). 
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devote oneself to the facts, is not merely linguistically untenable; this illusion 
has, above all, led the research of legal historians into blind alleys.'° 


II. The Problem 


If we take Justinian at his word, as students of the sixth century presumably 
did, his emotional proclamation does not make such a great impression. The 
fact that the emperor wanted to rule in wartime through military power and in 
peacetime by means of law seems rather banal. However, things are not so 
simple, at least with regard to rule by law. 

To be sure, a continental European jurist—as well as an historian who, as 
a citizen of one of these countries, might be interested in this object of study — 
would undoubtedly be of the opinion that there is nothing more self-evident 
and sensible than handling all problems with which the state must deal via 
legislation. Perhaps there are differing opinions as to whether or not the state 
is compelled to deal with all of these problems; whether it would not be more 
correct for the state to concentrate solely on traffic regulations, crime, or unem- 
ployment, leaving, for example, social welfare to the individual or to nongov- 
ernmental organizations. However, if the state does take on these situations, 
then it seems only reasonable that it would need to regulate them through law. 

But this is misleading, for government by law is far from self-evident. 
The present situation helps us to recognize this. The complaints in western 
European industrialized countries concerning the enormous number of laws, 
and the consequent density and all-pervasiveness of state regulations, made 
comparative legal investigation of the situation a necessity. These studies 
ought, in fact, to have instructed us as to which areas, and to what degree, one 
can work with deregulation; that is, where and how state intervention can be 
restricted to the benefit of private management. Rather coincidentally it was 
discovered that in many countries outside Europe (e.g., in the United States), 
there are large sectors in which state regulation does indeed take place. How- 
ever, pertinent laws exist only rarely or not at all in the form stipulated by 
researchers. Obviously, difficulties of an executive nature can also be resolved 
through political interaction with those concerned. 


'© Various aspects of interpolation research should be mentioned here, such as 
the history of the vulgarization and the “rhetorization” of classical law, and a consider- 
able part of the fantasies about “recurring judicial figures.” 
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In addition, we should remember that European confidence in law as an 
instrument of government is a relatively new concept. Until recently it was 
believed that the (Latin) Middle Ages had known no legislation at all. This 
view has been sharply modified, because it was completely dependent on con- 
temporary meanings of the term legislation.'! But it remains true that modern 
Gesetzesoptimismus, optimism concerning statute-law, was both the creation 
and the articulation of movements toward codification beginning in the eigh- 
teenth century. 

This optimism has two aspects. First, it is a political program, with the 
objective of molding the society into a community of independent, free, and 
equal individuals. Second, it represents a sharpened understanding of the posi- 
tive characteristics of modern law, namely, its capability of being general (1.e., 
valid for everyone) and abstract (1.e., lacking consideration for the special con- 
ditions of individual cases). 

One might also take into consideration the discovery of “positivism” (Po- 
sitivitdt), the conviction that all written norms are set ( gesetzt) by the lawgiver 
(Gesetzgeber). Accordingly, since they are not somehow prescribed, they can 
always be subject to change. It consequently becomes clear that the law is an 
almost universally useful tool in the ruler’s hand. 

This “law” was perfectly suited to overcome the muddle of various “legal 
sources” (customs, venerated wisdom, judicial law, governmental law) present 
in the Middle Ages. It was also suited to unite the competing branches of legal 
tradition (national law, canon law, Roman Law) and thereby to achieve the 
desired civic order. 

Obviously, all of this did not represent Justinian’s intention when he prom- 
ised peacetime rule by law. What exactly was his intention then? Did this mean 
that his subjects should live in a state structure at whose helm stood a leader 
who accepted the law as it was and thereby distinguished himself from a ty- 
rant—one who viewed his leadership as being founded upon law and therefore 
felt obliged to an ennomos epistasia in the Greco-Hellenic sense of philosophy 
of the state?!? Or was it a question of the establishment of a Rechtsstaat, a state 
under the rule of law; that is, a state in which political and administrative ac- 
tions could only exist on the basis of laws, so that political power was self- 


1! M. Th. Fogen, “Morsche Wurzeln und spate Friichte: Notizen zum Gesetzesbe- 
griff der deutschen Rechtsgeschichte,’ Rechtshistorisches Journal 6 (1987), 349-60. 
2 See G. Dagron, “Lawful Society and Legitimate Power,’ in this volume. 
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limiting?'? Or did the emperor have still more in mind, such as a world order 
which radiated from him while being created by him? A type of parallel cre- 
ation, in the juristic sense, for the secular universe as well as for his subjects, 
who would thus live in a law-bound rational social order?! Some of these 
questions are easily answered; others require closer examination. 


III. Justinian’s Concept of Law 


Justinian no doubt won great support for the concept ennomos epistasia. If he 
were committed to abide by his own laws, then he evidently wished to allay 
suspicion of tyranny on his part. On the other hand, it is known that Justinian 
took his own imperial legal obligations seriously, as he did those of his offi- 
cials. In addition, his regulations represented no small contribution to the 
flourishing of the topos of justice. We can assume that “rule by law” in the 
emperor's conception involved the absence of arbitrariness and the presence of 
justice. The question remains: is this all? 

If we wish to progress, we must first review several terms of Justinian’s 
concept of law. If it is to be determined whether Justinian had planned to found 
a Rechtsstaat, a social order based on law, then it must be demonstrated that 
his concept of law exceeded the familiar definition of Demosthenes recorded 
in the Digest, according to which law is a “gift of the gods” as well as a “deci- 
sion of sensible men.” * The idea of law according to the emperor certainly 
must have included, at least per analogiam, a number of characteristics and 
elements of modern legality, such as instrumentality, generality, abstraction, 
and positivism. 


Instrumentality 


One can briefly sum up the instrumentality of the law, its general applicability 
as a means of political organization and guidance. There can be no doubt that 
social structuring through law was familiar to Roman emperors from the begin- 
ning, that is, since Augustus. That emperor's attempt to secure class order and 


'3 As is well known, Hans-Georg Beck happily adopted this idea for the Byzan- 
tine Empire (Das byzantinische Jahrtausend, [Munich, 1978], passim). 

'* This would represent a precursor in late antiquity of the sociopolitical idea of 
codification in the Enlightenment. 

'° Dig 1.3.2: “doron theou, dogma phronimon andron. . . .” 
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morality in matrimony by means of his famous marriage legislation is unthink- 
able without an instrumentalistic interpretation of law.'® There are no signs that 
this interpretation could have been forgotten during the period that followed. 
The critique of the Augustinian legislation is not aimed at the instrumental 
interpretation of law, but rather at the goals sought via this instrument. 

The Codex Theodosianus is nothing other than a powerful package of 
administrative laws, in which the forceful efforts of the early Byzantine em- 
peror to found an absolutist state are documented.'’ In addition, the concept of 
regulation is present in the Greek inheritance of which Justinian was a benefi- 
ciary. The Platonic-Aristotelian concept of law—without prejudice to its ideal- 
istic establishment based on virtue and insight—also contains an instrumental, 
that is, educational-missionary aspect. This aspect is inherent in present-day 
law. Even the Byzantine leadership ideal draws on this, as it requires that the 
emperor engage himself especially in legislating. 


Generality 
Justinian quite often expressed his conception of the general applicability of 
law. In principle, his laws apply to all of his subjects—in the positive sense as 
a privilege, in the negative sense as a punishment—yet equal unto all. When 
he constitutes a divergent regulation for a particular group, he makes clear 
through his careful notation that this is a special law (idikos nomos, lex pro- 
pria). This leaves no doubt as to which is the exception and which the rule. 

In the end, the /ex generalis—a term favored by the emperor—derives its 
entire pathos from the idea of the equality of all subjects under the law. This 
obviously does not differ substantially from the modern concept of equality. 


Abstraction 
As mentioned above, Justinian was not unfamiliar with abstraction as a cate- 
gory. He assumes that only a multitude of identical or similar events justifies 


'6 See D. Norr, “Planung in der Antike,” in Freiheit und Sachzwang, ed. H. Baier 
(Opladen, 1977), 309-34; also Norr’s Rechtskritik in der rémischen Antike (Munich, 
1974), 145 note 11. 

'” It is therefore unclear to me why Marie Theres Fogen states that it is only from 
the Novels that one can really conclude that Justinian possessed “nicht ohne weiteres 
zu vermutende BewuBtsein, ... da Recht als (politisches) Steuerungsmittel zu ge- 
brauchen ist” (“Gesetz und Gesetzgebung in Byzanz,” Ius Commune 14 [1987], 148 
note 29). 
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the lawgiver’s intervention: “Because we hear that problems of this type arise 
frequently, we consider it correct to solve them through a general law (koinos 
logos, lex communis).”'® This is to say that, had this been an individual case, 
an individual regulation, rather than a lex communis, would have been the pru- 
dent response. 

As has often been recounted, usually in terms cloaked in anachronisti- 
cally modern indignation, the imperial chancery attempts to raise formulated 
laws to a higher level than individual cases through semantic strategies (synon- 
ymous formations, all-encompassing inventories, references to hypothetical 
cases which likewise need to be regulated).!9 

On the other hand, the differentiation of such rules from individual privi- 
leges or specialized administrative measures is absolutely clear to the legal 
scholars of the chancery.”° 

Such an abstraction of the law was not yet employed in the separation of 
functions (between government and the administration of justice). The system 
was still satisfied with this differentiation of functions. Nothing more was re- 
quired to impede unjustified proliferation of privileges. 

However, this implies that the category, definitive for the modern concept 
of law, was already present in the legal understanding. 


Positivism 
If, then, the positivism of law was discussed, one cannot assert that the primary 
advantage of this process, the alterability of proclaimed law at any time, is a 
modern invention. 

Certainly, it is true to say that Justinian believed that the law must truly 
be eternal. But as Giuliana Lanata,”! in particular, convincingly demonstrated, 
it is precisely the concept of varietas naturae, the unavoidable “vicissitudes of 


'8 Nov 88, prooemium. 

'” Representative of this is the depiction by L. Wenger, Die Quellen des ré- 
mischen Rechts (Vienna, 1953), 651 ff. 

*° It is irrelevant that the differentiation between sanctiones pragmaticae and 
sacrae constitutiones has remained unclear and even fluctuating (ibid., 434 ff). Decisive 
is that the absence of abstraction formed the leading characteristic for a series of impe- 
rial instructions as opposed to statutes. 
> *" G. Lanata, Legislazione e natura nelle Novelle Giustinianee (Naples, 1984), 

5 ff. 
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life,’ which both justified and demanded the emperor’s continuous inter- 
vention. 

If Justinian enacted his laws with the reservation that everything remain 
static, then he behaved no differently than the modern lawgiver who is forever 
altering his agenda when its purpose no longer suits him. 

This highly advanced legal concept is anything but obvious. Marie Theres 
Foégen recently explained that, improbable as it seems, this concept referred, 
above all, to the unspoken implications of modern law, namely, the principle 
of equal rights, the dogma of the separation of powers, and the positivism of 
law. By examining and discussing the objectives contained in Justinian’s Nov- 
els, she indeed arrived—clearly surprised—at the conclusion that the regula- 
tions derived from the emperor’s codes “had an amazing similarity to the dic- 
tates of modern law.”?* One can summarize this finding by concluding that 
fundamental analysis allows us to presume that a concept of law analogous to 
the modern one must have been prevalent during the period.” 

One cannot assume that the introduction of these laws was an innovation 
of Justinian or his chancery. The limited excerpt from the Codex Theodosianus 
that Justinian retained in his own Codex under the title de legibus (1.14) dem- 
onstrates that, as in other areas of law and state, new concepts had originated 
primarily in the fourth and fifth centuries. One need only refer to ‘the history 

of the lex generalis or the sanctio pragmatica™ to appreciate the accomplish- 
ments during these centuries. In the end this is not particularly surprising, in 
light of the fact that in the political sphere this era changed the Principate into 
the Dominate, enacted the judicial concepts for the new agrarian and adminis- 
trative structures, rendered the Roman legal procedures into their written Byz- 
antine form, reconstructed classic family law following the discontinuation of 
the patriarchal constitution, and established a new caste of jurists, etc. These 
tasks demanded more than merely a new language and a world view.*> Since 
responsibility for enacting regulations and orders rested in the hands of the 


22 Fogen, “Gesetz und Gesetzgebung,’ 148. 

3 For additional information on legal concepts and the enactment of legislation 
until the fall of the Roman Republic, the authoritative work is F Wieacker, Rémische 
Rechtsgeschichte (Munich, 1988), which supersedes the legal history “source” his- 
tories. | 
*4 For additional information see the Index in Wenger, Quellen. 

*° This function is misinterpreted if one characterizes the diction of this and the 
following centuries with the pejorative expressions “excessive rhetoric,’ “useless 
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emperor, an adequate legal framework was needed for the endeavor, a frame- 
work which Justinian inherited. 

As so often, he built upon the ideas of his predecessors. The fifth century 
made no programmatic use of its new tools. Indeed, Theodosios II, so highly 
esteemed by Justinian, produced a codification and, as we have seen operated 
with the thought of rule by law in peacetime. Already the first fecislative plan 
although ultimately unfulfilled, demonstrated that it was above all a aieston 
of a collection, from which, after thorough testing, “a fault-free and clear legal 
text, that imparted what to do and what not to do,” should be created.2° Thus 
the design depended on the development of order in law, on a “legal order” 
in the prosaic sense of the word. Theodosios failed to develop a plan for form- 
ing the state or society upon this basis. In this he reflected the basis of older 
Roman law, which, as Wieacker has pointed out, showed no interest in a funda- 
mental reordering of problem areas in the state or society, but rather contented 
itself with individual reactions to concrete situations.?’ 


IV. Justinian’s Policy 


Justinian’s conception might be presented more concretely if one could inter- 
pret his explanation in the introduction to the Institutes to mean that he wanted 
to express his intention to rule (with the exception of a state of war) only 
through and with the law. This could mean that he believed that through law it 
was both desirable and possible to subject all conflict resolution in his society 
to a written set of rules. Even if decisive theoretical justification for the separa- 
Hon of powers was absent, the emperor would still have moved much closer to 
the idea of a state under the rule of law. There were several indications that the 
emperor was truly convinced that his government had to proceed in principle 
according to law. Let us first proceed to the reports of Prokopios. Remarkably 

even in the Secret History, in which the emperor is painted in the darkest of 


phrases,” “awkwar. hy “absur ,’ etc. For the historians, compare Rubin, Zeitalter Justini- 
ans, al ff, 140 ff, with many illustrations, and for legal history see note 10. 
. Const. Ad similitudinem (lines 19-20): “(codex).. . qui nullum errorem, nullas 
cae ite - . . Sequenda omnibus vitandaque monstrabit.” 
leacker, Rechtsgeschichte para. 21 (“Ta lon” iti 
. » Re ; f gesaktion”). Additional 
this stance are found in Nort, Rechtskritik, 146 ff. sana 
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colors, Prokopios was obliged to report that capricious acts were backed up by 
the appropriate laws. 

The Samaritans had their beliefs taken away by the law,28 the pederasts 
were prosecuted by law,” the purchase of office was regulated by law,*° and 
when it was surmised that Anatolios’ daughter was being plundered, Justinian 
appeared “quickly with a new law in his hand.’3! Nothing transpired without 
a law. Indeed, Prokopios reproaches Justinian for making and breaking laws to 
suit his purposes, but he acknowledges thereby that it was he who had created 
each of them in the first place. 

In addition, an examination of the contents of the legislation of the Novels 
undertaken by Fégen and Lanata® has made clear that Justinian’s laws inter- 
vened in every area of the state, system of belief, public administration, and 
private matters, while systematically trying to bring matching concepts to- 
gether in an exhaustive series of regulations. 

The legally binding ideology and extensive forethought of the emperor 
may perhaps also be examined in this context.2? For the emphasis on the exis- 
tence of a moral bond to the law derives its pathos essentially from the fact 
that the emperor swore to strive for government guided by law. It thus appears 
that we may indeed interpret Justinian’s programmatic remarks as an expres- 
sion of political leanings toward a state under the rule of law. He obviously 
possessed the vision and the plan to erect a government thoroughly based 
upon law. 

The vision of a “codification,” that is, a plan “to incorporate all the legal 
and regulatory problems of a society into a systematic and rational plan,” 34 has 
until now not been discovered. Even Gian Gualberto Archi could not achieve 
this. His frequent comments that Justinian saw himself as the “protagonista 


28 Anekdota 11.24 ff. 

29 Tbid., 11.34 ff. 

30 [bid., 21.16. 

31 Thid., 29.19. 

32 Fégen, “Gesetz und Gesetzgebung”; Lanata, Legislazione. 

33D, Simon, “Princeps legibus solutus,” in Gedtichtnisschrift fiir Wolfgang Kun- 
kel (Frankfurt a.M., 1984), 449-92. 

34 Thus the accurate definition in Wieacker, Rechtsgeschichte, 412. Contrast 
Pieler, “Kodifikation,” 247: “Jiickenlose, einheitliche und systematische Regelung zu- 
mindest eines Lebensbereiches.” Since this concept has no sociopolitical pretensions, 
Pieler can consequently and (also from the perspective taken here) correctly speak of 
the “gesellschaftspolitische Neutralitat der justinianischen Kodifikation” (p. 257). 
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nell’evoluzione del mondo del diritto” who used laws to prove “una visione 
del mondo del diritto, che intende essere ordinatrice secondo una propria con- 
cezione di fondo” cannot be verified by his laws, at least not where the “basic 
principle of the free-standing creation of order” is concerned.*> 

As concerns this basic principle, it is best to familiarize oneself with an- 
other well-documented fact. Justinian reported that he reflected day and night 
on how he could rule for the benefit of his subjects.*° This certainly deals with 
a topos from the arsenal of the ideal emperor.*’ But even Prokopios twice re- 
ported on the emperor’s restlessness about the business of government; once in 
a positive sense in the Ktismata, where the circumstances were seen as an 
indication of virtue, and once in a negative sense in the Anekdota, where the 
same circumstances served as an indication of the emperor’s inconsistencies.** 
Precisely this element of constant improvement, by which each detail demands 
additional consideration, presents itself to those who regard Justinian’s laws in 
their totality. As Pringsheim had already shown,” there can be no talk of an 
overall plan that originated only in the course of developing the codification. 
But there can also be no talk of consistent political program, gradually under- 
taken in the course of the laws’ creation. Even where fundamental innovations 
were implemented, such as with laws concerning church property or the prop- 
erty of married couples, one can clearly discern how the overriding convictions 
developed from case to case, were rejected and brought back to life, until they 
attained a form which was somewhat firmer, albeit hardly definitive. 

In fact, Justinian’s “legislative program” remained fluid until his death. 
Indeed, the emperor was constantly striving for improvements,” as he ex- 
plained the day his codification was concluded. Therefore, independent of the 


35 G. G. Archi, “Nuovi valori e ambiguita nel Corpus Iuris di Giustiniano,” in // 
mondo del diritto nell’ epoca Giustiniana (Ravenna, 1986), 229 and 237. How this is 
supposed to be possible, when Archi’s frequently opinionated theoretical view is fol- 
lowed, that “il mondo del diritto, per la sua intrinseca essenza, non pu6 essere strumento 
di potere politico” (p. 236), remains somewhat unclear. Archi’s merit, to have brought 
Justinian back from being an ivory tower theoretician—a German professorial fan- 
tasy—to a legislator concerned with the problems of his time, is not thereby lessened 

© Nov 8, prooemium. | 

37 _H. Hunger, Prooimion (Vienna, 1964), 94 ff (““Nachtwache’”). 

8 Ktismata 1.7.8 ff; Anekdota 13.28 ff. 

°° F Pringsheim, “Die Entstehungszeit des Digestenplanes und die Rechtsschu- 
len,” Atti del Congresso internazionale di diritto romano I (Rome, 1933), 449-94. 

= Const. Cordi, para. 4: “si quid in posterum melius inveniatur .. . hoc a nobis 
... constituatur.” 
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death of Tribonian, an end to the promulgation and publication of the Novels*! 
was never achieved. The lack of a legal-political agenda, characteristic of an- 
cient imperial legislation, continued to pervade Justinian’s work.” Justinian 
doubtless wanted to rule the universe** with his laws, to reorder the cosmos, 
but he had no legal program for doing so. 


V. Leo III’s Plan 


This was quite different in the third great work of Byzantine legislation, the 
Ecloga of the Isaurians.“ Until now the Ecloga has not received a balanced 
assessment from legal historians. Zachariae von Lingenthal held it in such high 
esteem, due to its Christianity, that he overestimated the accomplishments of 
the laws contained therein.*? Conversely, proponents of an artificial legal phi- 
losophy derived from the classical Roman law school relegated the small law 
book to the stylistic and aesthetic classification of “Vulgar Law” because of its 
modest content and plain wording, or even refused to concede its status as 
law.’ This question cannot be given further consideration here. What is im- 
portant is that the Ecloga is the first work of Byzantine legislation to seek to 
implement a juridical world order through a clearly defined legal and politi- 


cal agenda.*’ 


41 For a compilation of possible reasons for the weakening of legislative activity 
see Rubin, Zeitalter Justinians, 166 f. 

42 See note 27. 

43 Const. Imperatoriam, para. 2: “omnes vero populi legibus tam a nobis promul- 
gatis quam compositis reguntur.” 

44 Ed. L. Burgmann, Ecloga. Das Gesetzbuch Leons III. und Konstantinos’ V 


(Frankfurt a.M., 1983). 
45 T), Simon, “Die Epochen der byzantinischen Rechtsgeschichte,” Jus Commune 


15 (1988), 73-106, especially 82 ff. 

46 P BE, Pieler, “Byzantinische Rechtsliteratur,’ in Die hochsprachliche profane 
Literatur der Byzantiner, ed. H. Hunger, 2 vols. (Munich, 1978), II, 341 ff (passim); N. 
van der Wal and J. H. A. Lokin, Historiae iuris graeco-romani delineatio (Groningen, 
1985), 72 (as, previously, H. J. Scheltema: “Samtliche spateren ‘Kodifikationer ... 
sind in Wahrheit gar keine Gesetzbiicher gewesen, sondern nur . . . Inhaltsiibersichten,” 
“Das Ostrémischen Reich.” in An den Wurzeln der mittelalterlichen Gesellschaft, ed. 
P. W. A. Immink and H. J. Scheltema (Oslo, 1958), 124. 

47 The analysis offered here, both as regards what has gone before and what fol- 
lows, differs in many respects from the opinions expressed in the secondary literature. 
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This concept is constructed deductively. It begins with the assertion that 
God created man, and that, insofar as God accorded to man full responsibility, 
has made him master of his own fate. In order that this freedom not be abused, 
God directed man in such a way that he not only introduced the idea of law but 
also revealed his Holy Word for man to obey. This “modest, basic idea of the 
law as God’s gift” is not particularly original.*® However, the Byzantine emper- 
ors did not have the intention of qualifying their legal undertaking via their 
prooimia as a creative competition. The goal was, as the originator of the pro- 
oimion—the “education fanatic” Plato—said, “to render willing those for 
whom the law is intended in order to make them receptive to commands.”*? 
This is not to be attained through new ideas, however, but rather through at- 
tachment to the paradigm of knowledge in which the subjects are well versed. 
As the liturgy of belief solidifies and intensifies, the repetition of the basic 
legal principles of obedience strengthens the willingness of those addressed to 
be obedient. 

The nomos which God gave to mankind, continued the emperor (whereby 
he was doubtless not referring to an edition of his own code, but rather to the 
divine “idea” of law, its provisions of thought in a sequence both proper and 
easily followed), is the second great gift, following the greater gift that went 
before: the granting of freedom of determination to mankind. The legal idea 
in conjunction with the Word of God gives an otherwise totally aimless human- 
ity the opportunity to lead a happy life. 

With this introduction,°° Leo III shows his subjects that he does not be- 
lieve that Christians actually need a worldly set of laws. Careful adherence to 
the Word of God would suffice as an adequate guide. Indeed, “law” was first 
necessitated due to the emperor’s status as shepherd. For God had appointed 
the emperor regent, like a shepherd to his people, and expected of him in return 
the guidance of the flock. Due to this authority, and this authority alone, the 
emperor is compelled to legislate. As law appears to be the only tool capable 


Lack of space prevents me from discussing these opinions individually. They can be 
found in the citations of the editor of the Ecloga, along with his own (somewhat diver- 
gent) views (Burgmann, 7-10), with supplementary material in J. Scharf, “Quellenstu- 
dien zum Prooimion der Epanagoge,’ BZ 52 (1959), 70 ff. 

48 Ibid., 77. Like some intellectual historians both before and after him, Scharf 
tends toward devaluing and rejecting the already “known” idea, the “previously drawn” 
image, the oft-repeated formula, as being “unoriginal.” 

 Leges 723 a (Opera V, Burnet). 

°° lines 11-20. 
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of exercising the guidance confided in him, the ruler must make use of it in 
order to rule.*! 

The goal of this leadership is the attainment of worldly justice as a true 
reflection of anticipated heavenly justice.°” To achieve this justice, two require- 
ments must be met: clarity of law must be insisted upon, and the clearly drafted 
laws must be effectively enacted and secured. To achieve these conditions, Leo 
III took two measures. 

He exchanged the traditional, nearly incomprehensible legal structure for 
the newly necessitated norms and reformed the justice system. It is not least 
this second aspect, which occupies more than half of the prooemium,” which 
distinguishes the conception of the Isaurians from the earlier legislation. In 
clear recognition of the fact that even the best legislative concept has no value 
when it fails to sustain the law that it intends to supersede, Leo III designed a 
detailed judicial ethics system for the first time in Byzantine legal history. But 
the more ethics are enhanced by monetary motivation, the more malleable they 


become. Therefore Leo III finally established, for the first time, a realistically 


remunerated judicial class.” 


Leo III also showed the same firm grasp of reality in his choice of laws. 
Civil law should be limited to dealing with recurring matters, while criminal 
law should be comprehensive.” ) 

The law book fully laid out these instructions. In civil law, everything 
essential to the average Byzantine family’s life and death, budget, and nutrition 
was, in fact, grouped together. The Justinianic system was abandoned and re- 
stated apparently so clearly that the comparable law texts of Basil I and Leo 
VI were not able to break with these arrangements.”° 

The entire text demonstrates its maturity. A certain overemphasis on crim- 
‘nal law arose neither from an increase in crime nor from the crime-fearing 
nature of the Isaurians, nor does it raise doubts as to the emperor’s assertions 


51 jines 21-31. 
52 jines 32-36. 
3 lines 52-109. 
4 lines 96-109. 


55 jines 45-51. 
56 One after another, the law established rules for marriage and familial property 


(Tit. 1-8), traffic law (Tit. 9-13), civil procedure (Tit. 14/15), relationships dependent 
upon special privileges (Tit. 16), criminal law (Tit. 17), and laws concerning the spoils 


of war (Tit. 18). 


A 


A 


Legislation as Both a World Order and a Legal Order 15 


that criminal law be concise*’ (in comparison with earlier law). The number of 
statutes results from the principle of guaranteeing the safety of the subjects in 
an all-encompassing fashion. This contrasted with the principle of problem- 
frequency applied in civil law. 

The fact that the entire set of laws is presented as a “selection” from the 
Justinianic codification and that it was intended to be above all applicable to 
the rural population, marked a clear departure from Justinian’s criteria. Justin- 
ian had declared his laws to be valid** for everyone, and applicable to “all 
subjects, as many as are in the East, as many as upon whom the setting sun 
shines, and as many as live on either side.”°? The noteworthy modesty only 
incidentally allowed Leo III to surreptitiously obtain legitimacy. Above all, the 
emperor is simply being realistic. The laws not included in the selection were 
simply useless, and not only in rural areas. The cultural requirements for their 
understanding had ceased to exist, and the political and administrative restric- 
tions on their application had been abandoned. It is, in addition, clearly a docu- 
ment bearing witness to self-determination and self-confidence. 

Leo III shared only one view with Justinian—that the emperor was in the 
service of God. Justinian understood this as justifying his leadership of the 
state and interpreted his work juristically. He justified his actions using classi- 
cal language and traditions. Leo III saw himself as the shepherd, and interpre- 
ted his task theologically. He needed no further justification and could there- 
fore depart from tradition and use the language of the time. Justinian had to 
rule everything as overseer of the state, while Leo III, as the good shepherd, 
could restrict himself to dealing only with the most necessary aspects. Justini- 
an’s God was distant; Leo III followed in the footsteps of Peter. As a result, 
Justinian had to organize belief, church, canon, state, administration, and jus- 
tice, in short, the whole world, while Leo III knew that it organized itself. 
Justinian had to earn his own rewards; Leo could look forward to the 
princeps pastorum. 

Thus originated the first legal concept to be close to the people, concerned 
with their souls, no longer pagan but rather derived systematically from a 


Z 
. ” According to some of the many attempts to explain Title 17 in legal historical 
literature. 
58 6“ . ° 
Const. Tanta, para. 19: “omne quod hic positum est, hoc unicum et solum ob- 
servari censemus.” 
°° Nov 101, prooemium. 
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Christian foundation. It encompassed the people in all relevant social and eco- 
nomic relations of the time, and was heralded as an organizing concept, adher- 
ence to which would lead to the attainment of earthly justice. This accounted 
for the law’s success and its wide acceptance by other Christian peoples. 


VI. Photios for Basil I 


The next legislative movement could not hope to achieve the same success. 
Reviewing it is also difficult, as its countless undertakings and unmanageable 
volume of material were crowded into a period of barely more than 20 years. 
For our purpose, we must first examine the Eisagoge (“Epanagoge’’) commis- 
sioned under and compiled by Basil I. 

This work had the objective of introducing a collection of reformed law, 
just as had the Institutes, perhaps the model here, in their own time, only now 
it was not classical law, but rather the hopelessly outdated law of Justinian, 
which was freshly compiled in 40 volumes.*' Here the similarities end. Even 
the introductory amendments to the Ecloga bear no resemblance to the prooi- 
mion of the Eisagoge. The sole exception is the bare mention of previous legal 
reform, obviously made solely because its absence would have been unaccept- 
able. In addition, the introduction serves wholly to develop an idiosyncratic 
conception of law previously unheard of in Byzantine history. It is known that 
the text was written by the patriarch Photios,© although this is no reason, in 
this or in other instances, to deny the emperor’s influence, as it was he who 
assigned and approved of the project.” 


6° Prooimion edition of A. Schminck, Studien zu mittelbyzantinischen Rechtsbii- 
chern (Frankfurt a.M., 1986), 4 ff. 

61 This 40-volume compilation was described by the author of the prooimion of 
the Eisagoge as comprehensive. It was presumably never published, but rather incorpo- 
rated into Leo VI’s 60-volume undertaking. A similar problem (“how can something be 
called ‘finished’ when it has not yet been published?’’) was experienced with the re- 
search on the Institutes in relation to the Digest (see also Wenger, Quellen, para. 82 
note 5). In this case it would be relatively simple for researchers to distinguish between 
“completion” and “publication” in their own work. For additional consideration of the 
reasons for and form of the revision of the 40 books of Basil I by means of the 60 books 
of Leo VI, see Schminck, “Frommigkeit,’ 79-114. 

© lines 31-40. 

6 Schminck, Rechtsbiichern, 14, including proof, and “Frémmigkeit,’” passim. 

6 Such an approval is certainly hard to imagine. Without it, however, the laws 
would never have come about. Whether it is still possible for historians to clear up this 
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The work begins with the development of a truly unusual legislative idea. 
Photios writes that one recognizes the meaning of his work from its purpose. 
Yet even before this, the book was distinguished simply because it dealt with 
laws, for law is of the most noble origins. God, he continues, when he created 
man out of two inconsistent natures—that of spirit and that of matter—gave 
law as a link between spirit and matter. Photios, then, assumes that God had 
three substances (matter, spirit, law) with which to work at the time of the Cre- 
ation. 

After a brief, anti-Manichaean comment, that the act of the Creation 
should be understood in terms of one source and not many,°° the patriarch turns 
to a further explanation of this three-fold Creation. He thinks that from a secu- 
lar perspective, the Creation indicates that God wanted the monarchy he intro- 
duced to be a reign of three substances (i.e., emperor, patriarch, law) and not a 
dictatorship of one. Furthermore, he thinks that Creation can be seen from a 
spiritual perspective as an analogy to the Holy Trinity. 

After this bold theological speculation and the brief addendum, that the 
matter of the legal tradition needed to be reformed,” the larger part of his 
further discourse serves as philosophical-theological evidence that the follow- 
ing three equations hold true: Law = Caesar; Law = Justice; Law = God.*®8 
From this, then, follows the logical chain of thought: Caesar = God = Justice. 
Finally, then, from this proposition come the results necessary to build the 
title. The law book begins in Title 1 with the three norms respectively con- 
cerning law and justice, which to some extent represent the divine legislator. 
Then follows a portrait of the state, with instructions on the emperor (Tit. 2), 
the patriarchs (Tit. 3), and the leading officials (Tit. 4~7). The last mentioned 
in turn correspond, just as the patriarch to the emperor—or, as Photios says, 
as the soul to the body—to the instructions about bishops and the church (Tit. 
8-10). Justice and legal process follow (Tit. 11-13). From Title 14 (marriage 
law) on begin the “normal” matters of law, laid out for the most part in the 


contradiction through plausible suppositions about error, attentiveness, and deceptions 
or various other theories of change, remains to be seen. 

& lines 12-19. 

°° lines 19-27. 

°” lines 28—40. 

% lines 41-83. 

® lines 84-113. 
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order set by Ecloga.” While the guidelines for the patriarch are completely 
new creations, as are most of those for the emperor, the rest of the law book 
is, with few exceptions (e.g., Tit. 19), composed of selected sections of Justini- 
anic law.” 

It is apparent that this concept diverges profoundly from its predecessors. 
One no longer speaks of weapons as means of ruling. The concept of law has 
utterly forfeited its instrumentality and has been spiritualized and deified, 
thereby gaining higher esteem, stretching back to the Creation. Conversely, it 
has been taken from the emperor’s hand, no longer his most distinguished 
means of order and governance. 

The nomos is not used for ruling, rather it rules itself like an emperor. But 
not alone. It shares this regency with both of God's other agents, the emperor 
and the patriarch. The divine nomos, acting as mediator between spirit and 
matter, flesh and soul, emperor and patriarch, has driven the emperor out of 
his almighty position as shepherd. The state and the world are no longer super- 
vised only by the emperor, but rather by a sort of triumvirate. 

It is similar to the Holy Trinity in the sense that it concerns a system’s 
trinity; that of the polity. But in the practice of everyday government there can 
be no doubt that the connection, as much on the material, imperial side, as on 
the spiritual, patriarchal side, must similarly exist. What is being developed 
here is a highly refined conception of patriarchal participation in the act of 
ruling. From this viewpoint, the aspect of the creation of order through law is 


gladly sacrificed. 


VII. Leo the Wise 


For an assessment of Emperor Leo VI’s intentions, we have on first inspection 
a particularly rich set of sources. We can look back to the introductions” to 
the body of his Novels, because Leo VI, unlike Justinian, managed to finish 


70 Compare note 56, above. 
11 Tt is for this reason that Titles 2 and 3 were often the only parts transcribed. 


Also the self-contained handwritten tradition of an (unedited) 13-Title Eisagoge (com- 
prised of Tit. 1-11, 13, and 19 of the Eisagoge) apparently derives originally from 


these selections. 
7 Compare note 90, below, to Novel 1. 
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his Novels and then prepare them in their entirety for publication.” We also 
have at our disposal, at least if we subscribe to the assertions of Andreas 
Schminck, the so-called Basilica Prooimion and the introductory supplemental 
laws of the Prochiron.” 

As regards the prooimion to the Novels, its intellectual content is rather 
meager. Two ideas are expressed. The viewpoint that Justinian had so eagerly 
and not unintentionally affirmed is taken up: that the varietas naturae does 
not let the legislator rest. Much more than with Justinian, who was, above all, 
interested in the legitimizing power of the topos and thereby its “entire nature,” 
for Leo VI it is first and foremost the inconstancy of human life that is the 
cause of confusion that reigns among the laws. The ruling disorder has at least 
given the emperor the cause to intervene.” 

That is the first statement. The second and last then describes (rather 1m- 
precisely) what the emperor’s activity consists of (improving laws, suppressing 
or approving customs, etc.). In this text the term “law” has regained what one 
might call its pre-Justinian-Hellenic metaphorical sense. The nomos is personi- 
fied and emerges without any Christian basis—indeed, it is even pagan—as a 
doctor, a guardian, a curator of the emperor’s subjects. Even its capacity as an 
instrument of ruling is missing. One almost gets the impression that the em- 
peror is more concerned with the text, with the phrases themselves, than with 
the possible objective at which they might be directed. There is no question of 
a considered legal and political policy beyond the “new order,” which is de- 
clared to be imperative, yet remains unspecified. The prooimion of the Basil- 


. M. Th. Fogen (“Legislation und Kodifikation des Kaisers Leon VI,” Subseciva 
Groningana 3 [1989], 23-25) and Schminck (“Frémmigkeit”) each independently and 
through different means discovered and concurrently proved that these supplementary 
laws accompanied the compilation of the Basilics and were completed with it, and 
therefore must stand as Leo VI’s analogy to Justinian I’s Quinquaginta decisiones 

74 These theories (notes 60 and 61) are to date the most well argued, sharpest 
and comprehensive works on a problem of the highest complexity. There in honever 
still no answer to many questions. Modern Byzantine studies have ‘infortuiiately not Gai 
found themselves in the position of differentiating among the content of its findings 
and therefore mechanically repeat (no longer) well-grounded articles of faith (see the 
reports of A. Laiou and J. Lokin in this volume). These questions are ultimately not of 
prime importance to our problem. 

7 Les novelles de Léon VI le sage, ed. P. Noailles and A. Dain (Paris, 1944), 5 
M13. As well Novel 1 (13/11-13/15), whose prooimonic content (note 90 Below) 
incidentally does not surpass the content of the prooemium as a whole. ) 
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ics’ is possibly even more meager. If the Groningen publishers of the Basilics 
have disputed the authenticity of this text—doubtless without good reason— 
then it was most probably because they expected an introductory Novel on the 
order of magnificence of a Constitutio Tanta/Dedoken, both because of the 
mighty opus of the Basilics and because of their experience with Byzantine 
introductions.” 

Instead we have before us a laconic text, in which Leo VI, after having 
briefly described Justinian’s collection of statutes—in which he identifies” : 
failure to improve the long-term state of the law—simply declares that he is 
of the same opinion as Justinian.”? Then in but a few sentences he describes 
the technical construction of the 60 books® which he has produced. General 
questions as to law and justice are not even touched upon. 

The introduction of the Prochiron®' is, in the end, poor, at least as far as 
our problem is concerned. The introduction is divided into two distinct parts. 
First, it is a comprehensive, yet rather vague and uninformative, report of the 
emperor on the origin and purpose of his summary.®” Second, it is an introduc- 
tion dedicated to secular justice. This text, although full of long passages of 
Holy Scripture, is wholly lacking in theological pretentions. It simply deals 
with the biblical evidence for three unconnected, yet contiguous, thoughts: that 
justice is especially useful for the imperial subjects, that God can bé honored 
via impartial judging, and that it was God who imparted the law (lines 3-32). 

If one places great value on the quotations, one can notice a certain simi- 
larity to the Ecloga introduction. This is not very great, as is witnessed by the 
fact that divine lawgiving is not related to the idea of law, but rather to concrete 


7° Text according to the edition of Schminck, Rechtsbiichern, 22 ff. . 

7” The displeasure which Leo VI summarized “in a frankly aggressive way” 7 
slightly, albeit not completely, attenuated by Schminck’s assumption (“Frommigkeit, 
93) that the prooimion of Leo VI to the Novels (which he does not find attractive) can 
serve as an introduction to the total reform of the law (=Anacatharsis in 60 volumes 
and supplementary statutes). Presumably one should rather question the grounds for 
our divergent expectations. Is it insignificant that Leo VI, in contrast to Justinian I, was 
not an emperor of legalistic propensities? (More on this below). 

78 jines 5-15. 

7 lines 15-18. 

8° jines 19-31. 

81 Text from Schminck’s edition (note 60), 56 ff. 

82 jines 34-83. 
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norms (widows, orphans, the poor). The inner logic of the introduction to the 
Ecloga is completely absent here, and if one observes both complete prooimia 
side by side, the assertion that this is a cheap copy is obviously inappropriate.®? 

The relationship of the introduction to the Eisagoge is admittedly even 
more restricted. If one reads the conspicuous comment in the Prochiron, that 
the emperor, while doing without quoting biblical passages concerning the 
concept of law, would like to come to the point at once, one can scarcely avoid 
getting the impression that this is clearly criticism of the theology of law in 
the Eisagoge™ discussed above. Taken together, the three sentences devoted to 
justice along with the corresponding biblical passages give the impression that 
the writer of the introduction is peevishly performing an obligatory exercise, 
uninterested in enunciating statements of principle.* 

The three texts attributed to Emperor Leo VI display a significant number 
of shared traits.*° In every case, a genuine interest in any form of legal theory 
is absent. Certainly, such an interest is not a relevant prerequisite for successful 
legislation, but this is rather conspicuous behavior for an emperor during 
whose reign there appeared what is indisputably the most comprehensive col- 
lection of laws ever composed. 

There is no hint of a definite juridical-political program. In this deficiency 
the emperor parallels Justinian, whom he honored and copied. But other con- 
cepts had been developed in the meantime. These were apparently discarded 
without substitution. Typically, the Prochiron begins substantively with Title 
14 of the Eisagoge—which practically becomes Title 1 of the Prochiron— 
by the exclusive and telling omission (!) of Photios’ concept of politics (as 
described above).°®’ 

However, there exists a desire to elaborate on the legislative work. Both 
the implicit and explicit references (in the Prooimion of the Basilics) to Justin- 
ian are apparent.* In contrast to its model, the direct intervention of which 1S 


*° So Scharf, affirmatively quoted in Schminck (Rechtsbiichern), 64 (and proofs). 

*¢ Schminck (Rechtsbiichern) did not make use of this aspect in his argumen- 
tation. 

*° Naturally this does not alter the broad substantive harmony of the Eisagoge 
and the Prochiron. 

8° As in note 84. 

*” See notes 71 and 85. Because the Eisagoge and the Ecloga are similar, the 
Prochiron resembles the Ecloga materially. 

88 See Fogen (note 73) and Schminck (note 61). 


22. Dieter Simon 


ion’s author 
clear, all these descriptions are strangely vague—as if the introductions a 


aa ae . 

t really participated in the legislative proces a . 
™ ee : - trace of a pedagogical (Institutes), judicial (Ecloga), ot a 
ical (Eisagoge) interest. Apart from the requisite confessions, an explicitly 


isti king. 
Christian element is also lac | er 
In this situation it is appropriate to look once again at the prooimia a 


the contents of the individual Novels by Leo vi.” What cap —— sie 
them for our purposes has recently been summarized by Fogen. she nas 


two observations: | 7 | | 
First, although circumstances within the state, administration, and society 


islati is there no 
a new world order via the legislative process. Moreover, not only is t 


esaine tact the 
juridical program, there is not even a juristic policy in the strict sense of 


Saba a tate |e 
word. This, of course, did not prevent the emperor from considering his 


as based upon law. | | . 
Fégen’s second observation supports this assumption, namely, that th 
‘ acter, that is, its rules are more 


islati bolic char 
tvpe of legislation has a highly sym , | 
ce than normative in nature. As such, this type of law functions more 


like a modern constitution than like a modern law book. 


VIII. Review and Outlook 


With Leo VI’s lofty, abstract, and idealized world of law, Byzantine pcaeeeeie 
nears its end, insofar as it claims to be more than individual norms or regula- 


j did not have a 
‘cal impetus is lacking because the author 
ida rane ane hip. In contrast to the Institutes, which consti- 


ion in mi his readers | 
tudent population in mind as p. In , pane 
a an ecndently designed “introduction, the Eisagoge and the Prochiro 


‘mplification via “selection” (*). 
seen as a simplification via se . i 
i % Novel 1 is an exception. It does not refer to a specific theme or area of reg 


tion. Instead, it speaks of Justinian’s legislative endeavors (11/11-1 a : ‘ aes Ba 
confusion of the laws which have since occurred (13/11-13/15), elabo eee 
ds of reform (13/16-1 5/2), and ends with an order of enforcement 8) He 
eee 14). In other words: it is yet another prooimion. For other possible reasons 10 
this summary of contents see Schminck note 61), 92 f. 
% Fogen “Gesetz und Gesetzgebung,” 151. 
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tions for individual problems. During the period that followed, the main task 
at hand was to understand, or at least to administer, its powerful literary tes- 
timony. 


1. 


New legislative ideas were not to be developed before the fall of the empire. 
This is best illustrated by the Nomophylax Novella, composed by John Mauro- 
pous in the fourth decade of the eleventh century for the emperor Constantine 
Monomachos.” This Novel again sets a new tone by attempting to focus more 
on the concern for the laws than on the concern for justice found in Prochiron 
(para. 1). What is promisingly introduced as the rule of kings, potentates, and 
regents over the earth “from the law and through the law” (ek nomou kai dia 
nomou), turns out to be merely an elegant representation of the old ennomos 
epistasia.”° 

Reference to the classical topoi of the “good Emperor” Basil’s withdrawal 
from his privileged position above the law demonstrates once again the well- 
known difference between him and a tyrant. To the tyrant, his own will is the 
law, but the true king adopts the law as his will (section 2). Accordingly, not 
only is this nothing new, but rather the old, personified Greco-Hellenic nomos 
swinging its scepter. 

Since this nomos is not genuinely different from the command of the em- 
peror, the question of whether it is implemented for what are, from our per- 
spective, statutory laws or not, does not bear any real importance. It is therefore 
not surprising that the statute rapidly loses importance in the definition of law 
as the empire is increasingly feudalized, that is, general and central power 
structures are divided into particular, individual power relationships with the 
emperor and imperial privileges. Finally, under the Palaiologoi, the term stat- 
ute for an imperial decree has vanished altogether. 

It is along the same lines as these historical developments, which have 
been examined here under the perspective of legislative ideas, that Marie 
Theres Fégen observes a frequent concession of the judicial mandate to the 
higher administrators of the empire in the tenth century, and the surprisingly 


2 Text according to A. Salac, Novella constitutio saec. XI medii (Prague, 1954), 
17 ff. 


3 As to the lasting potential of this concept in Byzantium, see Dagron, this 
volume. 
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increasing “feudalistic” annotation of the supplicant asking for a “judicial sae 
ilege” in the eleventh.% The loss of the political and juridical componen S 
what was considered “law” under Justinian I is both impressive and cones ; 
As Ludwig Burgmann has attested, “judgments” and acts of saan a 
had to be dressed up as “legislation” for logistical reasons®> and practical max- 
ims of the ethics of rule had to be cloaked in the hollow yet enforceable dress 
“law” for political reasons.”° 
= me, i. oat of historical developments, had been politically and the- 
oretically taken from the emperor’s hands, seems to have retained its ain 
among the people. The longing for the order of law definitely remaine és 
can be deduced from the numerous private legal codes that were perpetu y 
rewritten in new combinations up until the final decades of the eee oe 
pire. Apart from quite rare exceptions (such as Hexabinies gue? ) they are far 
from possessing the literary character of Leontine legislation. 
Yet the memory of a law, valid for all subjects and without reference to 
the circumstances of individual cases, also remained alive, as can be spi from 
the inquiries to the ecclesiastical legal administrators. Balsamon and Choma- 
s two prominent examples. 
oe it unlikely that there was a desire for a legitimate govern- 
ment. What was probably more important was the hope for a just government. 
It was of this hope that writers and chroniclers” most often wrote. In this genre, 
laws are usually not in high demand, as legal historians disappointedly discover 
time and time again. But this does not imply very much about the aoe 
of rule by law. Even today, literature and historiography do not grant this 


much attention.” 


( “T egislation 1 ium.” in this volume. 
. nase pecinnne ee Aspects of sania in igs 

Alexios I” in New Constantines: T ple acer lg in Byza 5 
= Seale ae Sai) a ere a chrysobull of Nikephoros III. 
sacar gta i ae Eine Kompilation der spatbyzantinischen 

as 259-333. 
sas iaeree one is eh perenne arte i rule: see A. Laiou, “Law, J ustice, 
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own profession. 


Legislation as Both a World Order and a Legal Order 25 
2: 


Looking at Byzantine legislation in its totality, it is not surprising that over 
such a long period of time the most diverse motives and principles had taken 
effect. The lawgivers always had the intention of collecting, purifying, and 
classifying the law; in short, to establish a legal order. Contemporary legisla- 
tors have lost this intention altogether. 

By their laws they all certainly intended to create a foundation for justice 
among their subjects as well. But this intention was emphasized to different 
degrees. Justinian and Leo VI constantly stress it, while Theodosios and Pho- 
tios hardly mention it. 

Justinian alone seemed to have the idea of binding all governmental acts 
to law. In many respects he acts as the most modern legislator. Roman legal 
theory and Greek legal philosophy seem to have briefly and successfully 
merged under him. The concept of an arrangement for all things through law 
was never again so strongly advocated in Byzantium. 

Leo III alone came up with a complete model of a Christian state, some- 
thing which one would actually expect from all Byzantine emperors—a repre- 
sentative codification for a modest society based on the divine will. In compari- 
son, the great collections of Justinian and Leo VI seem to be monumental yet 
unfulfilled wishes. 

As far as a detailed program and strategic concept are concerned, no draft 
even comes close to Photios’ book of laws. It is basically a constitution with 
an appendix containing certain laws. 

Legislation as reflection, memory, and a call for a culture of justice char- 
acterize Leo VI’s endeavors. His vision of legislation diverges most from gov- 
ernment, from a “state under the rule of law,” and from instrumental rule 
of law. 

For various reasons, each of the “codifications” are equally distant from 
a world or social order formed by legal-political concepts. It was not until 
the nineteenth century that legislators of the modern Greek state pursued such 
intentions. In so doing, they revelled in the evocation of Byzantium and its 
legal codes. Alas, the comparison was hardly appropriate. 
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Lawful Society and Legitimate Power: 
"Evvolloc moAteta, EvvopLos AapxYn 


GILBERT DAGRON 


“La justice sans la force est impuissante; la force sans la justice 


est tyrannique.” 
Pascal (ed. Brunschvicg, 298) 


“Le droit est un essai toujours précaire de rationaliser la force et de 
l’incliner vers le domaine de |’amour” 

Emmanuel Mounier (Le personnalisme, in 

CEuvres completes, Ill, 479) 


The idea of law tends to resist analysis, and comes up against dead ends and 
contradictions. It is difficult to explain, but lends itself to images. The more 
deficient or equivocal its philosophical and ideological content appears, the 
more it abounds with symbolism. Law has an established imagery: the tables 
of the law that Moses received from God and transmitted to his people, the 
scales of justice. At the time of the French Revolution, abbé Sieyés, a constitu- 
tion-maker, visualized legislation as the summit of a pyramid whose base is 
formed by the citizens.' The pyramidal or circular plane symbolizes the equal- 
ity of a “social contract,” and the vertical plane a transmission by God to his 
messenger. Thus, one always perceives in time and in space where the law 
originates and to whom it is directed, what solidarities it creates and which 
powers it legitimates. This is true in Byzantium as elsewhere—and maybe 
more so than elsewhere—because Byzantium must sort out and manage legac- 
ies that are difficult to reconcile, opting to be “republican” or “monarchist” 
according to the moment and circumstance, while remaining Christian. 


| P Bastid, Sieyés et sa pensée, 2nd ed. (Paris, 1970), 432, 623; for an example 
of Sieyés’ “constitutional drawings,” see the plate opposite p. 321. 
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I. 


In the most common though vaguest vocabulary, the adjective Evvopoc sets 
forth law as a criterion of civilization. An Evvopoc noAtteia is a civilization 
in which social relationships are governed by rules and procedures; contracts 
are drawn up before witnesses and by notarized deeds; the citizen has access 
to law courts and judges to lodge a complaint if wronged; and the judge bases 
his decision on a corpus of written texts or established customs, inspired to 
varying degrees by the old adage of distributive and egalitarian justice suum 
cuique tribuere.” The notion of Evvopoc noArteia is based on a fact: Byzantine | 
civilization, stemming from Greece and Rome, possesses a legislative tradi- 
tion, maintains a legal system, and uses the competence of lawyers and notaries 
to draw up the most important documents of social life—wills, marriage con- 
tracts, and commercial agreements. Uncontestably, this notion privileges civil 
law rather than political organization. Even under Arab or Turkish domination, 
the ultimate definition of the “Pa@patoi remained kata vopnous noAteveo@8ar.? 
Nevertheless, it must be added that this order is under constant threat and 
is perceived as a makeshift rather than an ideal in itself. It is threatened by 
those who are entrusted with its safekeeping and yet respect neither the letter 
nor the spirit of the law (the concept of “eunomia” is generally invoked to 
denounce unscrupulous state officials and corrupt judges).* In the hierarchy of 
societies as portrayed in some “ethnographic” excursus in our sources, socie- 
ties governed by law are, of course, considered to be superior to barbarian 
societies based on power struggles and kinship relations (hence, Prokopios’ 
surprise that the White Huns, like the Romans and Persians, possessed a Evvo- 
Oc NOALtEia>), but they are inferior to primitive ideal societies, which, having 


2 Dig 1.1.10 (= Inst 1.1.1; Bas 2.1.10): “Tustitia est constans et perpetua voluntas 
jus suum cuique tribuendi.” 

3 “Oi yobv adbyodvtes Biov dpOd5oEov, Kav && ’AvatoA@v mor, Kav && ’ AAcE- 
avipéwv, Kav etépwb_ev, “Popaior A€yovtar Kai Kata vououc avayKaCovtar 
noAteveoOar,’ Balsamon, 'Anoxpioeic to Patriarch Mark of Alexandria, 4, G. A. 
Rhalles and A. Potles, Ldvtayuwa tov Geiwv Kai iepa@v Kavdvav, 6 vols. (Athens, 
1852-59; repr. 1966), IV, 451. 

* Priscus Panites, frag. 8, FHG, IV, 86-88, relates an argument between Priscus 
and a “Roman” living among the Huns. The Roman finally admits: “Laws are well and 
truly the politeia of the Romans, but they have been perverted by civil servants with a 
different frame of mind from that of their predecessors.” 

> Prokopios, De bello persico, 1.3.5, ed. J. Haury and G. Wirth (Leipzig, 1962-— 
63), 11: “. . . They are ruled by one king and as their state is governed by law (noAtteiav 
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retained a respect for moral rules, need neither laws nor judges. The legal norm 
is merely a palliative for moral deficiency and denaturation; coercion would 
be unnecessary if man had not been perverted. In the utopian country of the 
Descriptio totius mundi, the blessed inhabitants of the eastern Eden, being per- 
fect in body and mind and living according to natural law, have no need of 
political authority, doctors, farmers, or judges. As one moves toward the West 
governments and explicit norms only appear as we approach Persia.® Wager: 
lying the EVVOLOG MOALtEia is the idea that developed societies can no longer 
be upright but are rectified, and the legislator, like the doctor, must seek to 
restore the order that nature had placed in man. The idea is anicieit Its expres- 
sion retains some philosophical import in Justinian’s N ovels as Giuliana Lanata 
has shown;’ it would remain an enduring topos. The Ecloga expected judges 
to “make nature speak” as Solomon did. In his Novel entitling eunuchs to 
adopt children, Leo VI pointed out that it was the legislator’s task to restore 
the natural right of which they had been deprived by a natural anomal 
human perversion.° ae 


I. 


ine expression Evvooc apy} (legitimate power),'° though it seems to parallel 
EvVvOLOG TOALtEta, has entirely different implications. It concerns the legiti- 


oe cise ant ei between themselves and with their neighbours relations 
° Expositio totius mundi et gentium, ed. J. Rougé, S 
see a the "Ex8eo1¢ Aéyov tEpi Maxapivev, pce a ie = 
G. Lanata, Legislazione e natura nelle Novelle Giustinianee (Naples, 1984). 
Ecloga. Das Gesetzbuch Leons II. und Konstantinos’ V., ed. L. Bureman 
(Frankfurt a. M., 1983), 164-66 (preamble, lines 80-86). Two wanes claim ae ie 
mother of a child, and Solomon makes “nature speak” when he suggests cutti he 
child in half; the real mother immediately abandons her claim. : ‘ach 
| ? Novel 26, Les novelles de Léon VI le Sage, ed. and trans. P. Noailles and A. Dain 
(Paris, 1944), 100-105. The preamble develops the following reasoning: parenthood 1S 
a source of joy, but not everyone can sire offspring; so the law must pompensate fo 
nature by authorizing adoption, especially to eunuchs who lost the ability to ocae 
through human perversity. Here Leo elaborates on the classic topos of ais 
Imitatur.” The notion of law reestablishing the natural order is also found in Novel 19 
eine equality) and Novel 98 (eunuchs are prohibited from marrying). . 
The expression appears in all panegyrics of emperors or “Mirrors of Princes.” 
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macy of a power which, in Byzantium, one would scarcely attempt to restrict 
by constitutional rules, but rather to tame by rationalizing and moralizing the 


violence which gives rise to it. 
The rarity of attempts to ground the exercise of imperial power in law has 


often been remarked on." In the early sixth century, the anonymous author of 
Tepi moArtiKts EmLoTHUNs stated some principles that could appear “‘constitu- 
tional.” 2 He suggested that a special “law” should regulate the Evvopoc avap- 
pnotc, the legal proclamation of the emperor, another define the role of the 
senate and the senators; a third normalize the enthronement of bishops, a 
fourth control the attribution of offices and dignities; and a fifth ensure the 
safeguard and stability of the legal system. Yet this utopian project of duKaLap- 
yeia, a mixture of Hellenistic ideas and Roman realities, was already out of 
date when it was formulated. In the ninth century, Patriarch Photios in the 
Eisagoge called upon the abstract notion of law to better subject the emperor 
to a transcendental justice as well as to the Roman legal tradition.’? This was 
to no avail. In the eleventh and twelfth centuries, when imperial power fell into 
the hands of mighty families and lost some of its sacred aura, there emerged a 


11 ]-G. Beck, Nomos, Canon und Staatsraison, SBWien 384 (1981), 4, with bib- 
liography in note 1; see also A. Pertusi, II pensiero politico bizantino, ed. A. Carile 
(Bologna, 1990). 

12, Menae patricii cum Thoma referendario De scientia politica dialogus, ed. 
C. M. Mazzucchi (Milan, 1982); cf. A. S. Fotiou, “Dicearchus and the Mixed Constitu- 
tion in Sixth-Century Byzantium,” Byzantion 51 (1981), 533-47. This work, long but 
undoubtedly wrongly ascribed to Peter the Patrician, was probably written between 507 
and 535. 

13 The Eisagoge considers the law as the only principle able to harmonize the 
material and spiritual elements of which man is made, and also the temporal and spiri- 
tual powers (the emperor and the patriarch) which govern the empire: see the preamble, 
ed. and trans. A. Schminck, Studien zu mittelbyzantinischen Rechtsbiichern (Frankfurt 
a. M., 1986), 4-10. See also Title 1 on law and justice and Title 2 on the emperor, 
which defines imperial power as an Evvo}Loc éniotacia, that is, a power which must 
be exercised within the law (§ 1), and which makes imperial legitimacy dependent not 
only on orthodoxy and respect for the canons, which is normal, but also on observing 
the Roman juridical tradition, which is unusual (§ 4): Zepos, Jus, II, 240-41; H.-G. 
Beck, Res Publica Romana. Vom Staatsdenken der Byzantiner, SBMiinch 2 (1970), 
98-30: D. Simon, “Princeps legibus solutus: Die Stellung des byzantinischen Kaisers 
zum Gesetz,.” in Geddchtnisschrift fur Wolfgang Kunkel, ed. D. Norr and D. Simon 
(Frankfurt a. M., 1984), 471; Sp. Troianos, ““O Méyac ®dttog Kai ot Avatagers TIS 
Eicaywyis . Mepixéc NOPATHPNGELG OS TPOG tic oxécetg ’Exxdnotac Kai Ilo- 
AUTELAG,” "ExKAnota Kat @eoroyia | (1989-91), 495. 
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new critical reflection about the proper balance between monarchy, aristocrac 
and democracy in a Christian political order.'* In a letter of 1305/6 ae 
Moschopoulos evoked a sort of social contract based, a sign of the times, on a 
double oath of fidelity: an 6pKoc moAitiKdc, which unites the ‘eaiber of a 
national community, and an dpKoc BaotAtKkdéc, which links to the emperor his 
agents and hired soldiers.!° Here again, there is nothing particularly note- 
worthy. 


- Hans-Georg Beck remarked,'® the rare pages devoted to political sci- 
ence slip easily into Mirrors of Princes or related genres, such as panegyrics 
or collections of aphorisms, whose purpose is not to theorize but to give moral 
advice. The KeoddaAaia mapoivetixd compiled by deacon Agapetos in the 
sixth century” or those attributed to Basil I in the ninth,’® offer a concept of 
“legitimate power” (Evvowoc apxn) that owes much to Hellenistic Greece,! a 


14 See P. Magdalino, “Aspects of Twelfth-Cen | 
: -Century B itik,” 
Pe ee or, ry Byzantine Katserkritik,” Spec- 
: Ed. L. Levi, “Cinque lettere inedite di Emanuele Moscopulo (Cod. Marc. Cl 
a 5), Studi Italiani di Filologia Classica 10 (1902), 64—68 (Letter 5); see I. Seveenko: 
The Imprisonment of Manuel Moschopoulos in the Year 1305 or 1306,’ Speculum 27 
(1952), 133-57, with translation and commentary of the same letter 
16 ; 
| Beck, Res Publica Romana, 18. On Mirrors of Princes, see notably H. Hunger. 
Die HOCH SD CACHES profane Literatur der Byzantiner (Miinchen, 1978), I, 157-65; G. 
Prinzing, “Beobachtungen zu ‘integrierten’ Fiirstenspiegeln der Byzantiner,’ JOB 38 
(1988), 1-31; and for the treatises which concern us here, I. Citurov, “Gesetz und Ge- 
ee in den byzantinischen Fiirstenspiegeln des 6.-9. Jahrhunderts,” in Cupido 
egum, ed. L. Burgm O 
oe gmann, M. Th. Fogen, and S. Schminck (Frankfurt a. M., 1985), 
17 "Ex@0eots Kedaraiwv mapatvetiK@v, PG 86 
; : , cols. 1164-85; cf. K. Praechter. 
ae ey Barlaam und Joasaph in seinem Verhialtnis zu Agapets K6nigsspiegel,” BZ 
( cepts P. Henry III, “A Mirror for Justinian: The Ekthesis of Agapet Dia- 
a Ned 8 ae): 281-308; W. Blum, Byzantinische Fiirstenspiegel (Stuttgart, 
A ), 32-39. Agapetos’ work, composed between 527 and 548 and divided into 72 
chapters whose first letters form an acrostic, was a lasting success: notably the author 
of Barlaam and Joasaph borrowed from it. 
= My Kegadaa ROPALETLKG, addressed to his son Leo, should be dated 879/886: 
ae eae eae cf. Blum, Fiirstenspiegel, 39-41; I. S. Ciéurov, “Tradicija i nova: 
torstvo v po iticeskoj mysli Vizantii konca IX v. (mesto Poucitel’nyh ilij 
istorii Zanra),’ VizVrem 47 (1986), 95-100. cnn peeea™ 
'9 We are reminded in particular of The Treati 
reatise on Kingship by the neo- 
Shescuin Ecphantus, to be found in L. Delatte, Les Traités sur la ae d’Ec- 
: ante, Diotogene et Sthénidas (Liége-Paris, 1942), and of Eusebios of Caesarea. The 
orrowings from these works, like those from Philo or rather Pseudo-Philo, are made 
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concept based on delegation and reproduction. The emperor must be in the 
image of God in order to provide a model for his subjects; he must be governed 
by the laws of God (BaoiAevdpevoc) in order to govern his subjects legiti- 
mately (BactAeverv évv6p">);”° he must impose a respect for the law on him- 
self while being aware that no one can force him to do so;”! he must endeavor 
to think of himself as a obvdovA0c of other men, made of dust like them, as 
the akakia which he holds in his hand would not let him forget.” 

I would not search for a political ideology in these Mirrors or maxims, 
that is, for a system which may have existed in their Hellenistic models. As it 
developed in Rome and Byzantium, the genre is more akin to the spiritual 
exercises made fashionable by the Stoics.”? Rather than being an independent 
theoretical reflection on the nature of power, they provide an antidote for the 
one who exercises power, subject his thinking and sensitivity to moral experi- 
ence, and lead the sovereign by means of memorizable maxims and incantatory 
formulas toward a meditatio on himself. We could find irony in the fact that 
these Mirrors often served as alibis for absolutist regimes, were associated with 
the names of autocrats like Justinian and Basil, and provided a model in Tsarist 
Russia and in the courts of European monarchs.”* However, this is not a coinci- 
dence. The purpose of such works was precisely to provide a cure for the inevi- 
table diseases of absolute power, not by the transformation of the political sys- 
tem but by an intimate “conversion” of the prince. 

It really is a matter of converting brute force (10 Onpidd_ec, Enpiov OLAO- 


however, via an unknown florilegium; cf. the articles by Praechter and Henry III (note 
17); I. Sevéenko, “A Neglected Byzantine Source of Muscovite Political Ideology,” 
HSISt 2 (1954), 141-79, reprinted in his Byzantium and the Slavs in Letters and Culture 
(Cambridge, Mass.-Naples, 1991), 49-87, with an additional bibliography, 726-27. 

20 Agapetos, 1, PG 86, cols. 1164—65; Basil, PG 107, cols. XXiX—XXXII. 

21 Agapetos, 27, PG 86, cols. 1172-1173; Basil, PG 107, col. xxxvil. 

22 Agapetos, 21, 71, PG 86, cols. 1172, 1185; Basil, PG 107, cols. xxviii, xliv—xlv. 

23 On the notion of spiritual exercise, see P. Hadot, Exercices spirituels et philoso- 
phie antique (Paris, 1981), especially 13-74. 

24 On the diffusion of Agapetos’ maxims in Russia, cf. Sevéenko, “A Neglected 
Byzantine Source,” and “On Some Sources of Prince Svjatoslav’s Izbornik of the Year 
1076,” in Orbis Scriptus: Dmitrij Tschizewskij zum 70. Geburtstag, ed. D. Gerhardt, W. 
Weintraub, and H.-J. Winkel (Miinchen, 1966), 723-38, reprinted in Byzantium and the 
Slavs, 241-61. 
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yov as Agapetos and Basil wrote) into legitimate power. Both in historical 
sources and in moral literature, the notion of Evvoyoc apy and the definition 
of BactAeia as an Evvopoc Eniotacia” refer to nothing other than this conver- 
sion. If in 814 Leo V was called évvoudtatos Bacireds ‘Popatwv by Theo- 
phanes,”’ who could not foresee that the emperor would revive iconoclasm, 
this was to intimate that the general, called to the throne by war and popular 
favor, managed to transform himself into a legitimate sovereign by not rushing 
through the stages, by allowing the patriarch to act, by relinquishing the role 
of an army chief, and by submitting not to constitutional rules which were 
nonexistent, nor to extremely uncertain procedures, but to a process that en- 
abled him to exchange one role for another. If, on the contrary, in 1057 Michael 
Attaleiates and his contemporaries doubted whether Isaac I Komnenos had 
achieved, despite his honesty and courage, the transfer from tupavvia to Evvo- 
0G ApxXn, it was because he had failed to divest himself of a warlike fierceness 
which had given him power but not sacredness. When he became emperor, he 
had himself depicted on coins with an unsheathed sword and confiscated his 
enemies’ possessions like a leader of a clan. In short, he had not been “con- 
verted” into a legitimate sovereign.” 

Concepts of social legality and political legitimacy are placed on different 
levels and stem from different sources, yet they are linked by way of a paradox. 
Its first term was borrowed from Hellenistic literature: the emperor is not sub- 
ject to the laws (nor perhaps the canons) because he himself is a “living law.” ” 
The second term adds a corrective: a legitimate sovereign must voluntarily 
choose to conform to the laws (or canons).*° Legitimacy is reached by a conver- 
sion to legality. 


*5 Agapetos, 40, PG 86, col. 1176; Basil, PG 107, col. xxviii. 

6 Fisagoge, 1.1, Zepos, Jus, II, 240; see also Manuel I Komnenos, Novel 66, 
ibid., I, 389, lines 16 ff. 

27 Chronographia, ed. C. de Boor, 2 vols. (Leipzig, 1883-85; repr. Hildesheim, 
1963), 502, line 24. 

*8 Michael Attaleiates, Historia, Bonn ed. (1853), 59-62; Skylitzes continuatus, 
ed. E. Th. Tsolakes (Thessalonike, 1968), 103—6; Zonaras, Epitome historiarum, XVIII, 
4, Bonn ed. (1897), III, 665-68. 

29 On the princeps legibus solutus and the emperor as “the living law,” see notably 
Beck, Res Publica Romana, 31-33; Simon, “Princeps legibus solutus,” 449-92. 

%° The idea is ancient and has been expressed in many styles. One of the Greek- 
speaking theorists and rhetors, the Pythagorean Diotogenes, had already used the for- 
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This paradox of legitimate power versus a state governed by law, Evvopoc 
GPx versus Evvopos nNoOArteia, is found in legal sources (the Digest, the pre- 
ambles of Novels, etc.) as well as in commentaries and treatises. It appears at 
first as a paltry device to reconcile the irreconcilable and to move from a legal 
to a political register by way of morality. However, it also serves as the starting 
point for a real reflection on politics as Dieter Simon has clearly illustrated.*! 
When Balsamon,* for instance, developed the principle 0 Baoieds ovte vo- 
LOG OVTE KAVOOLV DIOKELTAaL— which he did not present as his own—he re- 
duced its scope by justifying this imperial privilege: (1) by oixovopia, namely, 
the imperial prerogative to withdraw the application of a rule for superior mo- 
tives and to introduce an exception that does not abolish the rule; and (2) by 
the dpx1emioKoniKa dSixata of the emperor, that is, by the quasi-sacerdotal 
nature of his function.*? Balsamon filled the empty paradox with content; his 
interrogation produced a theory of power. And Chomatenos™ suggested an- 
other theory by distinguishing, with as much imprecision in terms as clarity 
about the subject matter, 10 dukat@tiKdv, a natural law which governs social 
relationships, valorizes the legislative legacy and defines the ideal of Evvopoc 


mula: “o BaolAeds NtOL VOLLOG EuWYdc EotLV 7 VOLMOS Apyewv,” Delatte, Les Traités, 
37-38, 245-49; see also Dio of Prusa, Or. 3.43; Libanius, Or. 59.12-13. In the juridical 
sources: Inst 2.17.8 (“Licet legibus soluti sumus, at tamen legibus vivimus,” an expres- 
sion ascribed to emperors Severus and Antoninus); CJ 1.14.4 et 6.23.3; Epitome legum, 
1.29, Zepos, Jus, IV, 290; Kekaumenos, Strategicon, ed. B. Wassiliewsky and V. Jern- 
stedt, 93 = Sovety i rasskazy Kekavmena, ed. G. G. Litavrin (Moscow, 1972), § 77; 
Manuel Komnenos, Novel 63 (1159), Zepos, Jus, I, 385-386; Andronicus II, Novel 38 
(1296), ibid., 560. 

3! Simon, “Princeps legibus solutus.” 

32 In acommentary on canon 16 of Carthage, Rhalles-Potles, ITI, 349-51; Simon, 
“Princeps legibus solutus,” 475-76. 

°3- On oikonomia, cf. G. Dagron, “La régle et l’exception: Analyse de la notion 
d’économie,” in Religidse Devianz: Untersuchungen zu sozialen, rechtlichen und theo- 
logischen Reaktionen auf religidse Abweichung im westlichen und Ostlichen Mittelalter, 
ed. D. Simon (Frankfurt a. M., 1990), 1-18; on the “episcopal rights” of the emperor, 
idem, “Le caractére sacerdotal de la royauté d’aprés les commentaires canoniques du 
XII* siecle,” in Td BuCavtio Kata 16 120 armva. Kavoviké Aixato, Kpatos Kat Kot- 
vovia, ed. N. Oikonomides (Athens, 1991), 165-78. 

** J. B. Pitra, Analecta sacra et classica Spicilegio Solesmensi parata, V\ (Paris- 
Rome, 1891), 458-59; Simon, “Princeps legibus solutus,” 450-59 (revised text and 


commentary). 
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moAiteta, and t0 efovoiactiKév, a freedom conferred by Evvonosg apxh to 
govern by enacting norms that respond to the needs of the moment. 


Il. 


We thus discover a system of thought which introduces, for better or worse, 
duality in the notion of law and which contrasts, in terms that Carl Schmitt 
would not have disowned, norm and decision, legal or institutional constraints 
and freedom to rule, state governed by law and “state of emergency.” *> This 
duality lacks adequate expression in the political and legal sphere, yet it re- 
ceives from Christianity its distinctive coloring, its temporal dimension, and a 
justification that would otherwise be absent. 

The concept of eunomia is not especially Christian. The idea of an inter- 
nalization of norms and legitimacy obtained by conversion would be more so. 
This explains why Mirrors of Princes could be easily christianized on the sur- 
face. What is specifically Christian, though, is setting the problem of law in a 
historical perspective or, more exactly, contrasting the present age of grace 
with a bygone age of the law, as St. Paul did when he wrote: “Moreover the 
law entered, that the offense might abound. But where sin abounded, grace did 
much more abound.” Adam’s disobedience resulted in the law Moses received 
from God, but Christ’s coming freed man from subjection to the law and sin.36 

The idea of legislation in Byzantium developed first and foremost in an 
Old Testament context. Philo of Alexandria had opened the way when he 
painted the ideal portrait of Moses as universal lawgiver and reused quite natu- 
rally the Hellenistic theme of the “living law endowed with speech.”?’ Chris- 
tian iconography would call on Moses, and him alone, to portray the transmis- 


** C. Schmitt, Politische Theologie: Vier Kapitel zur Lehre von der Souverénitét 
2nd ed. (Berlin 1934, reed. 1985). ) 

°° Rom. 5:12-21. 

*” De vita Mosis, 1.162, ed. and trans. R. Amaldez, Cl. Mondésert, J. Pouilloux 
and P. Savinel, Les w@uvres de Philon d ‘Alexandrie, XXII (Paris, 1967), 102-3: “As 
Moses would become a legislator, perhaps he had become a living law endowed with 
speech much earlier by divine providence”; 2.4, ibid., 194-95: “It is the king’s preroga- 
live to prescribe good and forbid evil, and it is the prerogative of the law to prescribe 
what must be and forbid what should not. Hence the king is the living law and the law 
a just king.” The entire treatise is based on the idea, more Hellenic than Jewish, that 
Moses is at one and the same time legislator, king, and high priest. | 
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sion of divine law, a provisional definition of the rules of justice. To assume 
the stance of lawgivers and vaunt the civilizing virtues of laws, the Isaurian 
and Macedonian emperors referred to Isaiah or Solomon in the preambles to 
the Ecloga and Prochiron.** In the early fifth century, when the Christians of 
the Roman Empire wanted to juxtapose in the shared language of law the two 
traditions which they considered to be theirs—human law given by Rome and 
divine law transmitted by Moses—they paralleled them in a Collatio legum 
mosaicarum et romanarum, which no doubt aimed at syncretism.” 

The purpose is not the same in the curious Népoc pwoatKkdc, which is 
preserved in the Appendix of the Ecloga together with more practice-oriented 
compilations (the Farmer’s Law, the Sea Law, the Military Law), and whose 
edition by Ludwig Burgmann and Spyros Troianos is based on 24 manu- 
scripts.” This late eighth- or ninth-century work, which presents as a code of 
law 70 prescriptions taken from the Septuagint, was contemporaneous with 
discussions that aimed to convert the Jews, reconsider the significance of Juda- 
ism within Christianity, prove that the Law was abolished and, to use the ex- 
pression of Photios and many others, had never been more than a “pedagogue” 
of grace.*! The codification of Old Testament laws could therefore signify a 
return to the sources or an emancipation, a recognition and conservation of a 
legacy, or an attempt to circumscribe and devitalize it. The comparison is no 
longer explicitly drawn with Roman law but with Christian politeia, as under- 
stood by a reader in 1349, who noted in the margin: “Observe how all of this 
corresponds to our laws (onpeiwoar nas ovpPGAAOVOL TADTO. MOAVTA TOU ELC 
NLA vevopwobetnpévotc).”” But no one would, .of course, have envisaged 
promulgating in a legislative form the New Testament prescriptions. 

This clear delineation between a before and an after was not without re- 
percussions in the field of legislation. There it tied up with another, equally 
temporal, distinction between the codes and the Novels. From a legal stand- 
point, the Novels—the term appeared in the fourth century—are imperial con- 
stitutions like the others, intended to be inserted, after some editing, in a later 


38 Prov. 14:34; Isa. 1:16—20, 8:20, 10:1-3, 58:5—6. 

39 On this work, see L. Wenger’s analysis and bibliography in Die Quellen des 
romischen Rechts (Wien, 1953), 545-48. 

40 L. Burgmann and S. Troianos, “Nomos Mosaicos,’ in Fontes Minores 3 
(1979), 126-67. 

41 Contra Manichaeos, 2.13, PG 102, col. 117c. 

42 “Ynuet(woar TAG ovpParAAovoL TAVTA TAVTO, TOG ElG NAC vevowobEetnE- 
vous,” op. cit. (n. 40), 140 apparat. 
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codification.** Or to put it another way, the laws in the codes are earlier Novels 
divested of their rhetoric and summarized. Thus, Justinian integrated the Nov- 
els he had promulgated between 529 and 534 into his second code. In the Cordi 
constitution (16 November 534), he anticipates a time when his later Novels 
would be collected in aliam congregationem quae Novellarum nomine consti- 
tutionum significetur™ Actually, however, they would only be assembled in 
private collections before their insertion in the Basilics. The Novels of other 
emperors would be poorly preserved, subject to the hazards of manuscript tra- 
dition, lost in the appendices of legal compilations, always documents of their 
time which seldom, or at least not systematically, modify the legal corpus. In 
short, there was no movement toward a periodically revised codification. 

This gradual split evolved into a point of rupture that circumscribed two 
distinct legal genres. On the one hand, we have a legal corpus reserved mainly 
for study, the base of the Evvopioc noArteia; on the other, laws inscribed in 
time, responding to the historical change and to the needs of the moment,* 
retaining in their rhetoric the virtue of orality and traces of the legislator’s Be 
sonality.*° Neither the tone nor the principles are exactly identical. The em- 
peror of the Novels is a sovereign of the age of grace not the age of the law 
responsible for directing the law €ic 10 diAavOpwndtepov” and leading be 


as On the imperial constitutions and the treatment implied by their insertion in 
the codifications, see E. Volterra, “II problema del testo delle costituzioni imperiali,” in 
ri del Testo: Atti del II Congresso internazionale della Societa italiana di Storia 

e Ar ee 1971), 821-1097. On the Novels, see Wenger, Quellen, 652 ff. 

45 This explains the improvisation, confusions, and contradictions with codified 
law for which Leo VI reproached Justinian (Nov. 1, ed. Noailles-Dain, 10-13), and 
which points out N. Van der Wal, “La codification de Justinien et la paige someon 
aine,’ Labeo (Rassegna di diritto romano) 10 (1964), 220-33. We shall see that the 
Novels of Leo VI display the same characteristics. 

46 On judicial rhetoric, see P. E. Pieler, “Byzantinische Rechtsliteratur,’ in H 
Hunger, Die hochsprachliche profane Literatur der Byzantiner, II (Miinchen, 1978), 
352-61; W. E. Voss, Recht und Rhetorik in den Kaisergesetzen der Spdtantike (Frank- 
furt a. M., 1982). According to Prokopios, Historia arcana, 14.3, ed. J. Haury, 90 
Justinian insisted on drawing up his Novels himself (it was Tribonian, however. whe 
left the most striking impact on the legislation of his reign, cf. T. Honoré ivibonian 
[London, 1978]); Leo VI appears to be the author of his Novels, cf. H. Hunger, Prooi- 
peer der byzantinischen Kaiseridee in den Arengen der Urkunden (Wien, 
‘ "i Enididp8wotic Etc 10 diAavOpmndtepov”: the expression occurs earlier in 

e title of the Ecloga of 741, ed. Burgmann, 160, line 6; this correction toward greater 
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manity, in imitation of Christ, into an “economy of salvation,” a thon 
who is authorized by his Evvopos apn, his Christian legitimacy to promu a 
“laws for government.” In this way the Christian opposition between the a 
and New Testaments confirms legislative duality and gives it an ideologica 


perspective. 


IV. 


It is from this standpoint that I would now like to examine the relationship 
between the Basilics and the Novels of Leo VI. The ultimate codiicanon. the 
Basilics had lost all historical anchorage. In the Justinianic as in the Theodo- 
sian Code, each law derived its authority from the empenot who anaes 
it and from the date of its promulgation. In the Digest and dnsiinutes; on the 
contrary, the validity of the legislative legacy was renovated in its entirety on 
30 December 533 by the constitution of promulgation.” Though Justman ee 
fessed a veneration for the past, he deprived it of its roots.°° This me a y 
what his contemporaries understood: they seldom refer to Justinian’s legal 
ceuvre but only mention the Neapot (whatever this term may mean), thus 


stressing his leap into the modern.*! The Basilics accomplished this evolution 


ch signifies indulgence and pardon, is the hallmark of Christianity and 
ieraanmere of law. See also Leo VI, Novel 32, ed. Noailles-Dain, 129, lines 
5 ff: 33, ibid., 133, lines 12-13. = 
48 On these themes, cf. Hunger, Prooimion, 143 ff. . | 
49 Cf. H.J. Scheltema, “L’autorité des Institutes, du Digeste et du Code Justi- 
fen” 66), 344-48. | 
as . He eet the constitution Tanta/AéSmxKev, accompanying the publica- 
tion of the Digest (16 December 533), § 10: the emperor gives as proof of his ae 
tion for antiquity” the fact that he retains the names of jurists; nevertheless, ant sai 7 
that the result emanates from his authority alone and that no one will be authorize 
compare new texts with old se to determine “ea quae antiquitas habebat et quae nos- 

itas j uxit” (Di : 

m ae ae My ean 437, 448; Chronicon Paschale, Bonn ed. (1832), 
619. 633; Theophanes, Chronographia, ed. C. de Boor, 2 vols. (Leipzig, 1883-85; Nee 
Hildesheim, 1963), 177; Leo the Grammarian, Bonn ed. (1842), 125; aa Hae 
ed. (1838-39), I, 646. See G. Rotondi, “La codificazione giustiniana attrgverso te = i 
extragiuridiche,” in his Scritti giuridici, | (Milan, 1922), 340-69; G. ae ; se 
Bild Justinians I. in der Uberlieferung der Byzantiner vom 7. bis 15. Jahrhundert, 


Fontes Minores 7 (1986), 1-99. 
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by eliminating the names of emperors and the dates, by mixing leges and jus,” 

by providing a repository of ancient laws taken out of their historical context 
and whose binding force was more or less selective, in the same way as the 
Old Testament provided not an authentic history of the Jewish people, but a 
repository of themes for the selective use of the Christians. 

While jurists and judges of a society governed by law would duly refer to 
this Summa, an opposite development made the Novel into not just a comple- 
ment added in time to the legislative legacy, but the expression of legitimacy 
itself. Lacking a Tribonian of his own, Leo VI indulges with evident pleasure 
in legal rhetoric. He takes the stance of an emperor who moralizes and philoso- 
phizes, who reflects and decides. This is the occasion for him to experience 
his power, his Evvopoc apx7n, at the highest level of legitimacy where his word 
is law. His concern with defining his sovereignity is most obvious when, abol- 
ishing in a somewhat haphazard manner the ancient laws on senatus-consultes, 
praetors, and decurions (Novs. 46, 47, 78)—which the simple criterion of dis- 
use (Gxpnoia) would legally have sufficed to render null and void—he de- 
scribes the transfer of all power to the emperor alone as a genuine change of 
government.*’ In fact, Leo hardly legislates at all: he speaks, convinced that 
the imperial function resides entirely in his activities of speech, whether it be 
preaching in a church™ or drawing up tactical rules.°°> He is convinced that 
imperial speech carries in itself a reforming virtue and that, for instance, the 
Roman armies will be victorious if the emperor tells them how to fight. And 
he believes above all that the word of a legitimate emperor alone, whatever 
form it takes and whatever its object, allows the passage from one order of 
reality to another, from the social to the normative order. 

It is important to understand how Leo VI envisaged the relationship be- 
tween his Novels and the Basilics, then called TIAdtoc tv vopuav.°* The excel- 


2 T.e., the Code and the Novels, the Digest and the Institutes. 

53, Novels 46, 47, 78, 94. 

+4 On the homilies and Leo’s activity as preacher, see lastly, J. Grosdidier de Ma- 
tons, “Trois études sur Léon VI,” TM 5 (1973), 181-207. 

‘5 The Taktika (T@v Ev NOAELOIG TAKTLKO@V ODVTOLOG Mapddooic), PG 107, cols. 
669-1120. Leo VI restored this “tradition” to ward off the decadence of “Roman” ar- 
mies and ensure the victory of the empire against the Arabs (18.142). 

°° The expression appears in the preamble to the Prochiron, ed. A. Schminck, 
Studien zu mittelbyzantinischen Rechtsbiichern (Frankfurt a. M., 1986), 58, lines 61-62 
(Ev 1 Tap’ Nudv Apting avaxkexabapLEevM tod v6uov mAGtEL) and 60, line 82, to 
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spare me the necessity of going into the 


lent analyses by Marie Theres Fogen*’ 
as she suggests, texts which set 


subject at length. The Novels are probably, 
the stage for the codification, rather like the Quinquaginta decisiones prepared 
the way for the Codex Justinianus on specific points.** However, these satellite 
texts had a limited effect on the Basilics and they were published by Leo him- 
self in a collection, without much concern for internal consistency” or for 
integration with the work of codification.” Why was this? The author’s vanity 


should not be excluded (I note that the order of the Novels differs in the Marci- 


anus 179 and in the selection in the Ambrosianus F 106 Sup., as the order of 
ffers in the Laurentianus 55,4 


the Tactical Constitutions by the same Leo VI di 


and in the Ambrosianus 139: in both cases this might correspond to two suc- 
).6! But there is a more profound 


cessive editions prepared by the author himself 
the model he wanted to super- 


reason: Leo mistakenly believed that Justinian, 
sede, had published his collected Novels during his lifetime.*? Undoubtedly he 
wanted to produce, like him, a double publication (a Code and Novels), and to 


excel him by assuring that this double publication, the codification and the 
Novels, do not clash but have each its own function. 


distinguish the new codification in 60 books from the “handbook” (mpOXELPOG VOHOS) 
which is the Prochiron. Schminck has demonstrated convincingly that the title Basilics 
is later, perhaps mid-eleventh century (ibid., 27 ff). For convenience, we shall adopt 
the traditional title in what follows. 

s7 M. T. Fogen, “Legislation und Kodifi 
Groningana 3 (1989), 23-35; see also idem, 
Versuch einer Funktionsanalyse,” Jus Comm 


149-53). 

58 These are “decisions” or decrees whereby the emperor, at the request of the 
commission charged with drawing up the Code, arbitrates on contradictory points. The 
collection composed in 533 has not survived, but the decisiones were integrated into 
the Code repetitae praelectionis, as the Cordi constitution makes clear (16 November 


534), § 1, CI, 4. 

59 The first 66 Novels are more 
ing Novels have no obvious order, as Noailles remarks in the 
(p. X1X). 

60 Fégen lists between 
not: “Legislation und Kodifikation,” 28-30. 

61 Cf. A. Dain, “Les stratégistes byzantins, 
Matons, “Trois études,” 229-30. 

62 Novel 1, ed. Noailles-Dain, 12-13. 


kation des Kaisers Leon VI,” Subseciva 
“Gesetz und Gesetzgebung in Byzanz: 
une 14 (1987), 137-57 (on Leo VI, 


or less arranged by subject matter, but the follow- 
introduction to his edition 


20 and 29 Novels that affected the Basilics and 41 that did 


> TM 2 (1967), 355-56; Grosdidier de 
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On reading the prooimion which appears in the heading of the Novels in 
the Marcianus 179, one wonders whether this was not the common introduc 
tion to the collection of Novels and the ITAdtoc (Basilics). It comes in fa ; 
under me general heading of “rectification and parficatonet laws” (AU a 
vOPLOvV EnavopBarikal avaKka0dapoetc), which was a banner for the bulk of 
the Macedonian reform.™ It reveals the ambition to produce a fully renovated 
legislation rendering all earlier collections obsolete, except probably for th 
Prochiron.®© Lastly, it seems to be extended in two texts that ne h 
other like twins: on the one hand, Novel 1, which makes into law the ee f 
the renovated legislation, and, on the other, the prooimion of the Bas : : 
unusual and even suspect if examined on its own and alone, which oa es 
the codification of the “ancient laws” in sixty books.°®’ In the prooimion - i: 


63 Tbid, 4—9. 
64 
os ae a ees texts themselves, see Vita Basilii, 33 (Theophanes Contin 
; n ed. , 262-63), borrowed by Skyli : 
) ylitzes, ed. J. Thurn (Berlin-N 
York, 1973), 134: Basil restored (émnvop0é ivi seeds 
, nNvop8@oato) the civil laws by withdrawi 
which had become obsolete, purified (avaxa0d : ibaa eens 
, apac) the valid laws, and re 
under chapter titles. On the notion of “purification,” see P. E. Pieler ay ea Sates 
t@V mAaAGiwWV vOu@v und makedonische Renaissance,” Subseciva Groni He 
(1989), 61-77. , roningana 3 
6° Leo VI was perhaps referrin iron i 
g to the Prochiron in Novel 1 when he menti 
zi ie iene cate by his father (ed. Noailles-Dain, 15, lines 8—9); in any ie. 
S 3), 41, an appear to refer to the provisions in the Prochi : 
hiron for their confirma- 
tion or abrogation. The collection is thus see i i aa 
; n as an integral part of the “rectificati 
and purification of the laws” process. For eons 
; reasons too lengthy to enumerate h 
shall confine ourselves to the traditional dati penalatatrt 
ating of the Prochiron as promul 
emperors Basil, Constantine, and Leo, therefor Si saan 
’ , , e, between 870 and 879. Usi 
ments which are neither trifling nor full inci Penal 
eae y convincing, Schminck tends to | 
publication of the work in 907/908: Rechtsbii sia a 
: | lichern, 62-107; idem, “Frommigkeit zi 
das ae Subseciva Groningana 3 (1989), 79-114. The debate remains o : an 
Ed. Noailles-Dain, 10-15. ns 
67 : oe 
see ao neal 22-23, commentary 24-54. Schminck regards the 
as authentic. By way of contrast, Herman Jan Schel i 
Rie Pe , tema considers it a forg- 
ery and excludes it from his edition of the Basili ate 
Raper : asilics, explaining his reasons in a short 
article, “A propos de la prétendue préface des Basiliques,” in Droits de ae 


_ sociologie juridique: Mélanges Henri Lévi-Bruhl (Paris, 1959), 269-71. Scheltema 


notes 
ane si i abe borrowings, lack of titles, date, and scriptural citations as so 
ies. Yet his arguments do not stand wh 
area ati a eo | en we consider that the only real 
the Marcianus, common to the N | 
oe | cianus, o the Novels and the Basilics, and 
t the introductory text to the Basilics is only a sort of transition, probably penned by 
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Marcianus 179, the emperor presents, in any case, the result of a double en- 
deavor. He made a selection among the ancient laws, eliminating contradictory 
or obsolete ones, either explicitly by describing them as such or implicitly by 
omission. Revision, harmonization, suppression: these editorial principles 
could point to the Basilics in 60 books and to the tevxoc announced by the 
Prochiron which assembled—so we are told—“all the repealed laws” (navto 
10. &vypnuéva), maybe to make their repeal better known, maybe also to 
preserve the entire legislative tradition, including the obsolete fragments, as 
Theodosios II intended in his first project of codification.” At the same time, 
the emperor was engaged in another task, presented as distinct: the examina- 
tion of customs (€8n, ovviG_eat) in order to “elevate them to the status of 
law.” 7° Legislating temporally and on the evolution of a living Christian soci- 
ety: this could be the definition of the Novels. 


Leo VI, which merely resumes some of the earlier themes in a deliberate parallelism 
(the opening is borrowed from Novel 1, but is less majestic in style) and with numerous 
concordances in the vocabulary. Further arguments might be drawn from the fact that 
many of the 16 manuscripts listed by Schminck place the prooimion of the Basilics 
after the Ecloga of the Novels, which, in our hypothesis, would be its rightful place. The 
issue is of consequence for understanding the nature of the Basilics: if this collection in 
60 books was officially promulgated by Leo VI concurrently with the Novels, it 1s 
advisable to modulate Scheltema’s categoric viewpoint, that the codification of the Ba- 
silics was first and foremost for convenience and did not possess force of law in itself 
or at least did not invest the selected laws with a new authority (“Uber die Natur der 
Basiliken”’ Tijdschrift voor Rechtsgeschiedenis 23 [1955], 287-310). 

68 Preamble to the Prochiron, ed. Schminck, Rechtsbiichern, 60, line 78. In his 
commentary, Schminck identifies, rather implausibly, this tevx0¢ with the collection of 
Novels. The brief but explicit mention of tedxoc in the Prochiron is consistent with the 
approach suggested in a more confused way in the Vita Basilii. 

6 Cf. the Constitution of 26 March 429, outlining the first project for the Code 
(CTh 1.1.5), which makes provisions for a collection of unmodified earlier laws for 
jurists and a collection of laws in use for judges which would exclude the abrogated 
texts; cf. J. Gaudemet, La formation du droit séculier et du droit de | ’Eglise aux IV* et 
V¢ siécles, 2nd ed. (Paris, 1979), 50. G. G. Archi, Teodosio II e la sua codificazione 
(Naples, 1976), 6-37, doubts that the first collection was destined for “erudition” and 
thinks rather of a single project in two stages (see especially pp. 22-23 and note 36). 

70 Yn the preamble (ed. Noailles-Dain, 7, lines 6 et 21-24; 9, lines 2-3) and Novel 

1 (ibid., 13, lines 12-13 et 16-24; 15, lines 10-14), the laws and customs are systemati- 
cally set apart and compared. The expression “to elevate a custom to the status of law” 
occurs notably in Novels 18 and 22: 
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Gone are the references to Solomon and Isaiah, which in the Ecloga of 
the Isaurians and even in the Prochiron of Basil I gave the emperor the stance 
of an Old Testament lawgiver.”! We are in the present age and confronted with 
a double legislation, on the one hand, a legacy of texts destined above all for 
study, a TIAdtoc tv vouwwv on which jurists and judges can draw and which 
will continue to form the basis of a lawful society, on the other, norms stated 
by a legitimate emperor in order to control social evolution. What has changed 
since the time of Justinian, a recognized but misunderstood model, is rege 
sequel Codification/Novels has become a juxtaposition Basilic IN ] 
two different genres were involved. — 


V. 


From then on, there are indeed two different genres, as can be seen clearly 1 
the different treatment of “custom” in the Basilics and the Novels - 
Unlike the medieval West, Byzantium was not a land of sistem law. 
Nevertheless, it had inherited from Rome and integrated into the ane atid 
then in the Basilics a number of principles that assigned a legal value to cus- 
toms (consuetudines), when they are recommended by their antiquity, fill in a 
legislative gap, or replace tacito consensu an obsolete law.’”* Under these condi- 
tions, a custom that does not contradict law can take the place of a law without 
being derogatory in nature. In the context of the Roman Empire as yet rela- 
tively decentralized, in which different cultures coexist and where ae ion 
does not belong to the realm of State but of mores, respect for custom ai 
duced some degree of legal pluralism and jurisprudential freedom compatible 
with the necessary unity of law. This legal concept was somewhat ae 
when transposed from the Digest to the Basilics, that is, from Latin to Greek 
from a relatively pluralistic society to a much more integrated society in which 
Hellenism and Christianity played a unifying role, and from a political system 


with several intermediate (municipal or imperial) levels of authority to one in 


11 See above, note 38. 
am ne 
The provisions concerning custom are collected in Dig 1.3.32—41 and Cl 


8.52.1-3, and resumed with minor variations in Bas 2.1.41-52. My summary here 1s 


obviously very succinct. In the arti ; ; 
detailed analysis. icle cited below (note 74), Dieter Simon gives a more 
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which “imperial solicitude will henceforth extend to all things.’ ’”* The concept 
of custom survived nonetheless, and in a recent article Dieter Simon follows 
its trail in Balsamon’s commentaries.” It will therefore continue to be effective 
for jurists of the twelfth and the thirteenth centuries. 

Now let us examine the Novels of Leo VI. The emperor proposes to “ele- 
vate to the glory and status of law” some customs considered admissible which 
have hitherto drawn their authority solely from “popular favor.”” Yet his obser- 
vations on the subject are amazingly simplistic: either his grasp of legal con- 
cepts is poor, or he sets himself in a role other than that of a jurist or ordinary 
legislator. He would not recognize a custom as legally valid or reasonable until 
it had passed through the filter of imperial thought. He translates the Latin 
word populus by Greek words the least suitable for expressing the idea of pop- 
ular legitimacy: 01 GvOpwro1, ot OXAOL, 10 TARO0c.”© Moreover, in deploring 
the fact that judges sometimes invoke ovvjGerar, Leo intimates that he legis- 
lates less on authentic popular customs than on notarial or jurisprudential prac- 
tices, that is, practices which have already been partly elaborated from a legal 
standpoint.” His relatively reticent approbation is always condescending in 


73 Leo VI, Novel 47, ed. Noailles-Dain, 186-87. In Byzantine legislative texts 
and commentaries, one discerns the will to restrict the sphere assigned to custom. Posi- 
tive analysis would increasingly give way to negative formulations (“. . . GAA’ ovde 
KOLVOV Eloayel vopLov N ovvnGeta,” Epitome legum, 2.28, Zepos, Jus, IV, 296). In 
classical law, the notion of custom is linked to local practices and jurisprudence; but 
when the emperor rather than a judge arbitrates the validity of custom, this act assumes 
another meaning since the emperor’s interpretation has the force of law. This ambiguity 
is especially clear in Eisagoge, 2.7; 2.10-12, Zepos, Jus, II, 24 1—42, which rather un- 
skillfully takes up some expressions from the Digest concerning custom in a chapter 
where the role of the emperor as a simple interpreter of laws and customs is deliber- 
ately minimized. 

74 D. Simon, “Balsamon zum Gewohnheitsrecht,” in ZXOAIA: Studia ad criticam 
interpretationemque textuum graecorum et ad historiam iuris graeco-romani perti- 
nentia viro doctissimo D. Holwerda oblata, ed. W. J. Aerts, J. H. A. Lokin, S. L. Radt, 
and N. Van der Wal (Groningen, 1985), 119-33; see Balsamon’s commentary on Nomo- 
kanon, 1.3, Rhalles-Potles, I, 38—42. 

75 See the references in note 70, above, and note 76, below. 

76 Novel 1, ed. Noailles-Dain, 13, lines 13-14 (q tov OxAwV GpéoKeta); Novel 
19, ibid., 73, lines 24 and 75, line 7 (q tov avOpanov mpoaipectc); Novel 22, ibid., 
87, line 9 (tO TANGOG). 

77 Novel 1, ed. Noailles-Dain, 15, lines 12-14; especially Novel 25, ibid., 97, 
lines 18-22, and 99, lines 2-4. Confusing “legal” and “social” customs is a common 
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tone.’® We are in the realm of the arbitrariness of royal discourse. Neither prin- 
ciples of law nor “philosophical” ideas underlie his decision whether to legal- 
ize a custom or not. The vague topoi about the “reduction of legislative power” 


and the value of “popular consensus” are merely remnants of legal notions. 


translated into Greek rhetoric.” 

Leo’s treatment of custom is therefore a legal heresy, unless the term ovv- 
78e1a1 means one thing in the Basilics and something else in the Novels. We 
would then have to distinguish between authentic ‘“customs’/consuetudines, 
which derive a certain binding force from the past, and contemporary practices, 
that is to say usages which had come into existence since Justinian, as Novel 1 
clearly states, and which must be legalized.*° These opposing points of view 
fit the position of the legislator, attentive to tradition when he codifies, and 
attentive to the present state of the society when he legislates to control its 
evolution. When Leo VI composed his famous Novel 19 on a type of “‘succes- 
soral pact,’ he had no intention of rehabilitating an ancient Hellenic custom 
repressed by Roman legislation; he simply recorded the social rejection of a 
legislative measure that he himself had misunderstood.*' In so doing he fol- 


and recognized tendency in studies on “popular customs”: cf. L. Assier-Andrieu, “Cou- 
tumes savantes et droit rustique,” Etudes rurales 103-104 (1986), 105-37. 

78 See notably, Novels 20 and 22. 

7 A classification of these topoi—with an overestimation of their significance— 
in G. Michaélidés-Nouaros, “Les idées philosophiques de Léon le Sage et son attitude 
: peeen la coutume,” in Mnémosynon P. Bizoukideés, ’Envotnpovixy | Exetnpic 

yoAns Nowik@v Kat OiKkovopik@v ' Ex A ( ( 

EN UL totTnua@v Ilaventotnniov OEecoadovixys 8 

; 80 Novel 1, ed. Noailles-Dain, 13, lines 11-12: “. . . u€xpi tod viv €& Exeivov 
TOD KaLpov. ...’ The ambiguity between “custom” and “usage” has often been 
stressed; see the volumes on La coutume in “Recueils de la Société Jean Bodin,” vols. 
52 and 54 (Brussels, 1989-90). 

| ‘i The name given to a contract in which certain clauses anticipate a succession, 
as it is often the case when a father marries off his child. Roman law generally prohibits 
such contracts as contrary to testamentary freedom, including the “pact of equality” 
(CT 2.3.15 = Bas 11.1.76), which Novel 19 legalized for moral reasons without fully 


‘understanding the legal issues. G. Michaélidés-Nouaros, Contribution a l’étude des 


pactes successoraux en droit byzantin (justinien et post-justinien) (Paris, 1937), draws 
argument from Leo’s Novel to maintain, in line with Ludwig Mitteis’ school, that such 
pacts belonged to ancient “Hellenic customs” that had outlived the codified law of the 
“victorious Romans.” On this discussion, see a more modern approach by M. Maro- 
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lows, here as elsewhere, what has often been described as the natural tendency 
of law, namely, a gradual transfer of the norms generated by a pants a 
tices) to the state (ie., imperial thought and discourse). we only wi : . 
as S. Diamond did in a more modern context, that this ue isatio 
custom by law” can be assimilated with a technique of power. | 

If the term ovvjGerat in Leo’s collection is understood in this way, we ae 
place under the heading of legitimated usages (or, rarely, of usages See 
illegitimate) not only the nineteen Novels enumerated By G. ve - ane 
Nouaros,®? but all those, the majority no doubt, which abolished oe = 7 
or adapted civil legislation to comply with canonical prescriptions. | e rae 
els’ manifest aim was to close the gap between law and social practices 


had become flagrant. 


VI. 


Before approving or rejecting a social practice, Leo VI weighs the matter = 
makes a decision; but on the whole he merely records the change, as if describ- 


poulou and Sp. Troianos, “Réfiexions théoriques sur un introuvable me ee i 
j ificati a: Sohellénique au début du XIX* siecle, i - 

le projet de codification dans l’Etat néohe é x 
ee a des Etudes du Sud-Est europeen, Sofia: 30 aotit—5 septembre 1989, 

‘cations grecques (Athens, 1990), 365-77. . ; | 
oe ee ca Rule of Law versus the Order of Custom, Social Research 
38 (197 1), 50, cited by Maropoulou and Troianos, “Réflexions theoriques, 37 : oa 
All the commentators have remarked on the importance of custom oan 
Novels of Leo VI: H. Monnier, Les Novelles de Léon le Sage (Bordeaux-Paris, a 
1-22: P. Noailles, “La collection des cent treize Novelles de Leon le Sage et sa pags 
Gh ar ’empereur.” CRAI (1943), 249-63, reprinted in Noailles-Dain, a We a 
19 Novels concerning customs, 13 for and 6 against); ee ETS Fe = : a 
” 91 lew: Is (Novs. 18-22, 25, 42-44, 48, 2, 9! 
hilosophiques, gives a fuller review: 16 Nove 

66, 69 85 7100) confirm customary rules and 5 or 6 disapprove of them (Novs. 3, 13, 


25, 51, 58, 64 7). ; 
8 Novels 46, 47, 78, 94. 
85 Especially the Novels addressed to Patriarch Stephen (2-17, 75). Several rea 


that the Novels concerning religious practices should be included 


sons might suggest | : : 
in sicily legalized customary laws: (1) Eisagoge 2.7 mentions both “urban customs 


| ( 7 &§ ), h 


‘<lation must be adapted; (2) in the prooimion 2 
a pet of €6n = mores, a word with more religious overtones than ics eat 
consuetudines; (3) Sp. Troianos (“Die kirchenrechtlichen Novellen Leons VI. und ihre 


Quellen,’ Subseciva Groningana 4 [1990], 233-47) has clearly shown that Leo’s Novels 
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ing and governing a society comes to the same thing when one is an emperor. 
This may perhaps explain the uneven degree of binding force in the Novels and 
the lack of concern for internal coherence or coordination with other legislative 
collections. Some Novels resemble an exercise in style, for example Novel 55, 
which translates into legal terms, yet to no visible effect, the decision of Basil 
I to convert the Jews.®° Others introduce no new legislation, like Novel 12 on 
market stalls in Constantinople, which maintains the statute on fiscal transfers 
in favor of St. Sophia despite the fact that the service justifying it, the free 
transport of corpses outside the city, had been abandoned.*’ To confirm a privi- 
lege for a church, a chrysobull would have sufficed. A number of Novels re- 
spond to real or imagined questions of the patriarch® or civil judges and belong 
to an ancient tradition of rescripta, responsa principis, or Byzantine ADoEt1G. 
Imperial discourse unifies procedures that were distinguished in law under the 
heading of a Novel. 


It might be instructive to follow, through five texts on fisheries using fixed 
nets or “madragues” (€xoyat),® a sort of legislative itinerary that only met 


concerning canonical issues refer to councils after Justinian: Council in Trullo (691- 
692), Nicaea II (787), the “First and Second” Council (860—861), or to collections 
authenticated by the bishops of the Council in Trullo (canons of Apostles Peter and 
Paul). Thus, in the religious field as well, Justinianic law was updated. 

86 Ed. Noailles-Dain, 208-11. Basil I had summoned the Jews to prove the truth 
of their religion or be converted; cf. Vita Basilii, 95 (Theophanes Continuatus, 341-42); 
G. Dagron, “Le traité de Grégoire de Nicée sur le baptéme des Juifs,”’ TM 11 (1991), 
313-57. This policy, launched around 875 yet apparently cut short after Basil’s death 
due to opposition in the church, should have eliminated Judaism from the Christian 
empire. In his Novel, Leo VI simply observes that forced conversion should have been 
coupled with the repeal of all earlier provisions which gave the Jews, under certain 
conditions, a status and the right to practice their religion. He “therefore silences all 
earlier legislation concerning the Hebrews”; these laws were, however, preserved in the 
Basilics and later legislative collections. 

87 Ed. Noailles-Dain, 50-51. Once again Leo VI starts with ancient laws (Justin- 
ian Novs. 43 and 59) and observes that they no longer conform to actual practice: the 
burial of the poor is actually taken care of by lay “brotherhoods”; cf. G. Dagron, ““Ainsi 
rien n’échappera a la réglementation.’ Etat, Eglise, corporations, confréries: 4 propos 
des inhumations a Constantinople (IV°—X° s.),” in Hommes et Richesses dans |’Empire 
byzantin, ed. V. Kravari, J. Lefort, and C. Morrisson, II (Paris, 1991), 155-82. 

88 See, notably, Novels 5 and 17. 

8° On this kind of fishing, still practiced in the region of Constantinople as else- 


where, cf. K. Dévedjian, Péche et pécheries en Turquie (Constantinople, 1926), 
299-318. 
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with partial success.” In Novel 56 the emperor approves a current practice, the 
appropriation of the maritime floor by owners of property on the adjacent shore 
(the npdOvpa BaAdoora), and happily sacrifices the legal notion of public do- 
main and res communis in the name of property rights.°'! An owner is now 
entitled to prevent the installation of such fisheries in the front of his land. But 
to avoid fisheries from encroaching on one another, there was also a 
tacit agreement among fishermen whereby an area at least 700 m (365 op- 
yviat) wide must be left between the fixed nets. This is the second usage trans- 


formed into law (Novel 57).” 

This overhasty and uncoordinated piece of legislation immediately cre- 
ated problems that three other Novels (101, 102, 104), grouped together in the 
collection further on,?? would attempt to solve. Given the required distance 
between two sets of fixed nets, the owner of a Parkdcoiov yopiov (or 8aAdo- 
G1LOc Vout) whose property was too narrow to install a fishery (i.e., measuring 
less than 800 m wide™), must enter into a partnership with one or more neigh- 
boring landowners to install a common fishery and share the fishing business. 


% Remarkably, Michael Attaleiates cites the Novels on fisheries as a rare example 
of Leo VI’s provisions that were actually implemented because they filled a legislative 
gap and legalized usage (Ponéma, Zepos, Jus, VII, 491, where only Novs. 57, 102, and 
104 are retained; this text is paraphrased in a short treatise on legal history edited by 
Andreas Schminck, “Ein rechtshistorischer Traktat in Cod. Mosq. gr. 445,” in Fontes 
Minores 9 (Frankfurt a. M., 1993], 81-96, especially 86). 

91 Ed. Noailles-Dain, 212-15. It starts with an examination of Dig 47.10.13.§ 7 
(recopied with minor alterations in Bas 60.21.13): if someone prevents me from fishing 
or casting my nets, can I subject him to an injuriarum judicium? Pomponius and the 
jurists answer in the affirmative. And what if a landowner prohibits fishing in front of 
his property? He is in the wrong because the sea, like air, is “common property,” and 
unlike a field or even a lake cannot be owned. Leo VI considers this principle to be 
iniquitous—and, in any case, not adaptable to fishing that uses fixed nets—because it 
deprives the owner of an inherited right or a purchased or acquired advantage, conse- 
crated by usage and sanctioned by taxes. The emperor reforms the law in keeping with 
changes that lead, here as in the field of urban laws, to a privatization of the public 
domain. 

% Bd. Noailles-Dain, 214-17. Leo VI notes the absence of laws on this topic and 
assumes that earlier legislators ignored fishing using fixed nets (Enoyat, a term which 
appears at the same time in the 'Enapyikov BipAiov, 17.3). 

3 This is one indication among many that the collection of Novels was composed 


in two stages. 
4 That is, at least 182 dpyviat of free space on either side of the madrague, plus 


the length of the madrague (100 m7). 
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Are the neighbors entitled to refuse this partnership (ko.tv@via, KoLv@vnolc)? 
Novel 102, which states the unjuridical principle of forced partnership, an 
obligatory communio rerum, answers in the negative.®° And the profits, ac- 
cording to Novel 103, will be divided among the partners in equal shares irre- 
spective of the amount of land possessed on the shore, as fishing is not like 
landed property, a flock of sheep or a sum of money held in joint ownership 

where each partners’ share can be evaluated.*© These laws, which claimed ms 
legislate on actual practices, would provoke an avalanche of complaints and 
lawsuits. The emperor is aware of this and observes that the distances stipu- 
lated by Novel 57 are not respected. Consequently, in Novel 104, clearly ad- 
dressed to judges, he attempts to reconcile contradictory interests rather than 
restore legality. If someone is proven to have fixed his net too close to that of 
his neighbor, he must transfer his fishery, 1f there is enough room, to a suitable 
site (i.e., allow for the distance on either side as required by the law). If this is 
impossible (i.e., if his property is too narrow), the judge must take into consid- 
eration the antiquity of the installation: if the contested fishery has been in 
operation for more than 10 years with no complaints from the neighbor (20 
years if this neighbor was absent), the complaint will be inadmissible and the 
fishery will stay put. For churches, monasteries, charitable institutions, and the 
fisc, the time limit before prescription is extended: they can claim their rights 
against fisheries that have been installed for up to 40 years. If the time limit 
has elapsed and the plaintiff cannot obtain the expulsion of the defendant, he 

will not, nevertheless, be denied “the profit from his shore”’ (1.e., he will either 
be authorized to exploit a fishery of his own or to share the profit of the existing 

fishery).?’ This means that practically nothing is left of the two initial Novels. 

Transcribing the social usages into Novels not only leads to an infringement 

on several legal principles, but also introduces such contradictions that the em- 

peror has to revert to the established practice and opens the door to exceptions 

and privileges. 


. °° Ed. Noailles-Dain, 334—39. To settle the first source of contention which “came 

. his ears,” that is, answer the question posed by embarrassed judges, Leo did not use 

fi reasoning but adopted a moralizing tone to exalt mutual aid and denounce individ- 
ism. 

. © Ed. Noailles-Dain, 338-41. Once again this was probably in response to actual 
disputes. The solution is odd in that it dissociates the fishery from the ownership of 
Shoreline property that had justified its installation. : 

°7 Ed. Noailles-Dain, 340—41. 
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If we follow K. Triantaphyllopoulos and compare these five Novels with 
the passage in Attaleiates that mentions the status of fisheries and landing 
places (oxGAa) in the eleventh century,”* we see that two rival legal norms 
exist on the subject: (1) the Roman juridical tradition of the Digest, more or 
less adopted in the Basilics,” to which Michael VII (1071-78) and the bishop 
of Neocaesarea refer when they try to restore the right of the state over the res 
communis of the maritime floor, but which Attaleiates describes as obsolete; 
(2) a customary right (ndtp.ta vopta) legalized by successive emperors, 
which enabled Nikephoros Botaneiates (1078-81) to contradict his predeces- 
sor and confirm the privileges of the pious and charitable foundations. We learn 
without surprise that the latter had become the almost exclusive owners of the 
landing places and fisheries. 


All in all, in this exemplary case, the emperor only manages to eliminate 
legal bans, not establish new laws. But was this in fact his objective? He re- 
sponds to demands and makes no distinction between measures of varying 
binding force and scope. His concern for consistency was not strong enough to 
make him gather under a single heading and coordinate the sporadic measures 
regarding fisheries. The task of integrating selected Novels into the body of 
legislation is left to the jurists who add to the collection the napdatitAc stipulat- 
ing whether a particular Novel is valid and applicable or not (kpatel Kai mpat- 
TETOL, OVAGKTEG, Or AtpaKtet),!© or to the authors of “selections” (exAoyat) 
who, less than a century later, will only preserve 54 out of the 113 Novels 


°8 Michael Attaleiates, Historia, 277-80; K. Triantaphyllopulos, “Die Novelle 56 
Leos des Weisen und ein Streit tiber das Meeresufer im 11. Jahrhundert,’ in Festschrift 
Paul Koschaker 3 (Weimar, 1939), 309-23. See also E. Trapp, “Die gesetzlichen Bes- 
timmungen iiber die Errichtung einer enoyn,” ByzF 1 (1966), 329-33. 

° Dig 47.10.13. § 7; Bas 60.21.7. 

100 Such indications are printed in Noailles-Dain’s edition based on the Marcianus 
gr. 179. 
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drawn up by Leo VI," or to unofficial collections of laws which select quite 
freely useful measures and reject the others.!” 

Between a codification that establishes the Evvoyoc noAtteta but is too 
conservative to be truly effective and the Novels that have the weakness of 
being transitory measures taken by the Evvowoc apyx%, there is scope for inter- 
mediary handbooks or compilations of which the manuscript tradition gradu- 
ally reveals the quantity and the success. In the broad area in between, where 
the binding force of a law is assessed as well as the expediency of its applica- 
tion, it is no longer the emperor who holds sway, but the jurist or judge. 


Collége de France 


'! A selection of about 10 of Leo VI’s Novels is found in the Ambrosianus F 106 
Sup., a palimpsest identified by Giovanni Mercati and studied by N. Van der Wal, “La 
tradition des Novelles de Léon le Sage dans le manuscrit palimpseste Ambrosianus F 
106 Sup.,” Tijdschrift voor Rechtsgeschiedenis 43 (1975), 257-69. The ’ExAoyi tv 
veap@v A€ovtos tod evoeBots Baoiréws (Ecloga of the Novels) is attested by many 
more manuscripts; it consists of a selection of 54 Novels (one of which is divided into 


half), probably drawn up in the late tenth century and included in the appendix of the 


Synopsis Basilicorum; cf. Noailles and Dain, xxxvii—xlvii. 

' For example, for Leo’s Novels concerning fisheries, Prochiron auctum, 38.78; 
40.90-91, Zepos, Jus, VII, 271, 324; Synopsis minor, A 32 (scholia); N 36-38, ibid., 
VI, 333, 474-475; Harmenopoulos, Hexabiblos, 2.5.54. 


Legislation in Byzantium: 
A Political and a Bureaucratic Technique 


MARIE THERES FOGEN 


In the second century after Christ, the Roman historian Suetonius character- 
ized the first-century emperor Claudius as a ruler who was particularly inter- 
ested in law and legislation. Not only did he act as an ambitious and diligent 
judge, but “he proposed up to 20 edicts a day, including these two: ‘as the yield 
of the vineyards is bountiful, the wine jars should be well pitched’ and ‘Noth- 
ing is so effective a cure for snake-bite as the juice of the yew-tree.’”' Claudius 
was even said “to have thought of an edict allowing the privilege of breaking 
wind quietly or noisily at table, having learned of a man who ran some risk by 
restraining himself through modesty.” ” 

No doubt, Suetonius was making fun of the emperor. The idea that legisla- 
tion could or should regulate even the most trivial questions of everyday life 
seems simply ridiculous. 

Nobody laughed, as far as I know, when about 200 years later the early 
Byzantine emperors began to regulate by legislation not the insignificant af- 
fairs of everyday life, but the essentials of private, public, and social order. 
Not only did they attempt to submit to legislation business, state and church 
administration, taxes, private and public property, or legal procedure, but they 
even regulated human nature itself, the beliefs, thinking, learning, and knowl- 
edge of their subjects. The imperial desire and, at the same time, confidence 
that the world might be governed by lawgiving increased enormously during 
the fourth century: from Diocletian until Theodosios I, that is, in the 100 years 


' Suetonius, De vita Caesarum, Divus Claudius 16.4. 
2 Ibid., 32. 
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from 293 to 394, we know of more than 2,000 laws.? Compared to this figure, 
the most prominent lawgiver of all premodern times, Justinian, with his ap- 
proximately 600 laws during the 39 years of his reign hardly keeps up with 
the average.* 

The enthusiasm that encouraged the first Byzantine emperors to control 
their subjects and to govern their empire by lawgiving did not last. After Justin- 
ian and until the very last Byzantine emperors we count hardly more than 300 
laws.° Even if one has no confidence at all in statistics and even if one takes 
into account that some—but, I firmly believe, not very many—acts of legisla- 
tion might have been lost in the tradition, the data are clear: the emperors after 
Justinian got tired of publishing laws. Legislation was either no longer en 
vogue, or was no longer needed or no longer possible. 


To develop an idea why in certain times lawgiving was very popular and 
in other, that is in most, times the emperors made little use of legislation, it 
seems reasonable to ask which persons, which situations, and which circum- 
stances might have—more or less—stimulated the political power to trans- 
form its imperial will into laws. With regard to this question, I propose to take 
first a very short glance at the relationship between law and politics in the early 
Byzantine period, that is, in the fourth century, and to inspect afterwards a little 
closer the legislation of the period on which this symposium is focused. 


|. Lawgiving and Politics in Early Byzantium 


To characterize the relationship of lawgiving and politics in the fourth century 
I have picked out four constitutions as examples. 


3 Cf. Th. Mommsen, Prolegomena to the Codex Theodosianus (Vol. 1.1), (Berlin, 
1962), ccix ff (Tempora et loci) for Constantine to Theodosios; CI, 495 ff for Di- 
ocletian. | 

4 The figure includes the laws of the collection of 168 Novels of the years 535— 
565 and about double the number of constitutions from the years 527-534, which are 
preserved in the Codex and which—for reasons of manuscript tradition and the struc- 
ture of the Code—cannot be numbered more precisely. 

5 Collatio I-V include 332 laws. The precise number of post-Justinian laws, how- 
ever, must remain vague (and should, rather, be rated at less), because of the problems 
in defining what a “law” is supposed to be (see below). 
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1. Example: Economics 


In the year 301, Diocletian, whom some people regard (with good reason) as 
the first Byzantine emperor, decreed the maximum price of most goods and 
products such as corn, wine, oil, fish, leather, and wool, as well as the maxi- 
mum wages for several groups of workers. People who sold their goods and 
services for higher prices were put to death.® 

The reasons for this edict are obvious: the empire was suffering from a 
long-lasting economic crisis and galloping inflation that affected in particular 
the supplying of the army. Diocletian blamed the severely disrupted economy 
on the unbridled greed of producers and businessmen. Because, the emperor 
explained, he had lost his confidence in the self-healing power of society and 
the laws of nature’—today one would say in the self-regulating forces of the 
market—the decree on maximum prices was inevitable: a clear case of state 
interventionism, as Diocletian himself uses the term.® 

It is also the first case of legal interventionism in economics. Certainly, 
already before Diocletian emperors had taken several measures against or in 
favor of certain economic practices: they had, for example, granted privileges 
to veterans, distributed land or food in times of famine, and lowered or in- 
creased taxes.’ But Diocletian—and here is the difference—transformed such 
an economic and political decision—his opinion that the limitation of prices 
was practical and useful for state and society—into an edict, engraved on stone 
and published in Latin in the fora, in Greek in the agorai, all over the Roman 
Empire.'° Contrary to his predecessors, Diocletian did not restrict himself to a 
single remedy but made use of the technique of a general law. 


° Cf. the preface ch. 18, ed. S. Lauffer, Diokletians Preisedikt (Berlin, 1971), and 
the commentary of H. Bliimner, Der Maximaltarif des Diocletian, 2nd ed. (Berlin, 
1958). 

7 Preface ch. 7-8: “... quod speratum diu humanitas ipsa praestare non potuit, 
ad commune omnium temperamentum remediis provisionis nostrae comferatur. . . . ut, 
quod expectandum fuit per iura naturae, in gravissimis deprehensa delictis ipsa se 
emendaret humanitas.” 

§ Preface ch. 7: “convenit prospicientibus nobis, qui parentes sumus generis hu- 
mani, arbitram rebus intervenire iustitiam. .. .” 

° For examples and literature, see Lauffer, Preisedikt, 5 note 19 and, in extenso, 
P. Herz, Studien zur romischen Wirtschaftsgesetzgebung: Die Lebensmittelversorgung 
(Stuttgart, 1988). 

'0 Though it has been assumed (cf. Lauffer, Preisedikt, 54) that the edict was 
published only in the Eastern provinces (because nearly all epigraphic evidence has 
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In modern terms one would say that by doing so he crossed the border 
between politics and law. The function of legislation is to transfer a political 
will into a legal program. The transformation permits the perception of a cer- 
tain behavior not only as unwelcome and detrimental but as illegal; the pro- 
gram, moreover, guarantees that such behavior may be treated judicially not 
only in the present case, but in all similar cases in the future. 

After Diocletian's law, one may therefore say, the level of prices had no 
longer to be considered just as a question of individual economic reasoning or 
of state subsidy or of free enterprise; fixing prices had become a matter to be 
handled also within the categories of the legal and illegal. 

As we know, Diocletian's legislation on prices was not very effective as 
far as further economic development is concerned. But in spite of this eco- 
nomic failure, Diocletian had taken an important step in the development of 
legislation itself. He had made clear that economic politics as well as private 
economic actions were no longer beyond the range of law, that on the contrary 
economic decisions could conceivably be drawn by legislation into the legal 
system at any time and in such a way as to be binding on everybody. 


2. Example: Privacy 

In the year 331, Constantine the Great decreed" that a woman may not repudi- 
ate her husband just because of her own “depraved desires” (propter suas pra- 
vas cupiditates). To claim that her husband is a drunkard, a gambler, or a phi- 
landerer is not sufficient. To get legally rid of her husband, a wife must prove 
that he is a murderer, a poisoner, or a grave desecrator. If none of these three 
crimes is proved and the woman nonetheless sends her husband the repudium, 
she loses her dowry and faces deportation to an island. For a man who divorces 
his wife without similar serious cause, Constantine announced similarly se- 
vere sanctions. 

In Roman law before Constantine divorce had not been an object of law 
or legislation. The dismissal of a partner had been a private act, and jurists and 
emperors did not become involved. 

There had been in Roman history, certainly, one strong effort to regulate 
family affairs by legislation, namely, the famous lex Iulia de adulteriis co- 


been found there), Diocletian addressed it explicitly to “our whole empire” (". .. ita 
totius orbis nostri observantia contineri,’ preface 16). 
" CTh 3.16.1. 


Boe 
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ercendis, lex Iulia de maritandis ordinibus, and lex Papia Poppaea of Au- 
gustus. These laws were supposed to establish and enforce a strict matrimonial 
order. Though Augustus might have been motivated mainly by demographic 
and financial reasons, his legislation can be seen as an early imperial encroach- 
ment on the private sphere, all the more since from Tacitus onward Augustus 
was continuously criticized for his tyrannical and indiscreet family policy.’ 
“For the first time in Roman legal history the familia had become the topic of 
a coherent and coordinated legislative project that redefined the relations be- 
tween state and family in important sectors.”'’ One might, indeed, even go as 
far as to state that from the time of Augustus onward, “no individual touched 
another without thinking of the Emperor.’ 

In spite of Augustus’—more or less effective'>—intervention in family 
affairs, Roman law maintained grosso modo the old principle of liberty of mar- 
riage and, certainly, freedom of divorce, a topic Augustus had hardly touched 
upon.'© 


12 For this “exceedingly strong and intense reaction” to Augustus’ legislation, see 
D. Norr, “Planung in der Antike: Uber die Ehegesetze des Augustus,” in Freiheit und 
Sachzwang: Beitrdge zu Ehren Helmut Schelskys (Opladen, 1977), 309-34. Norr points 
out two characteristics of this legislation: “‘1) the intervention in the area of social and 
ethical observance; 2) the commitment to broad social engineering by means of statute 
law” (cited from the English, slightly altered version: D. Norr, “The Matrimonial Legis- 
lation of Augustus: An Early Instance of Social Engineering,” in The Irish Jurist 16 
[1981], 358). 

13 A, Mette-Dittmann, Die Ehegesetze des Augustus: Eine Untersuchung im Rah- 
men der Gesellschaftspolitik des Princeps (Stuttgart, 1991), 199. Cf. this study also for 


the details of Augustus’ legislation and the vast literature thereon. 


4 L. EF Raditsa, “Augustus’ Legislation Concerning Marriage, Procreation, Love 
Affairs and Adultery,” in Aufstieg und Niedergang der Rémischen Welt 11.13 (Berlin- 
New York, 1980), 329. With good arguments and slight exaggerations the author 
stresses that Augustus’ legislation formed part of a fundamental political change: “The 
destruction of the Republic meant the destruction of the public sphere, and with it, the 
obliteration of the distinction between public and private, that is the ability to distin- 
guish between what concerns all and what concerns oneself” (330). Thus, Augustus 
was, indeed, an early, premature, and singlehanded forerunner of the emperors of the 


_ fourth century, who, in this respect, were to be triumphant. 


15 Cf, the discussion of this question by Norr, “Planung,” 313 ff, “Matrimonial 
Legislation,” 352 ff. 

6 As a consequence of the lex de adulteriis, he seems to have set up a new proce- 
dure for divorce in case of adultery, not touching on the traditional informal divorce for 
other reasons, cf. Mette-Dittmann, Ehegesetze, 53 ff. 
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It was left to Constantine the Great to provide, in the year 331, the proto- 
type of a never-ending Christian legislative output on divorce. Christian con- 
cepts, indeed, are made responsible for the new attitude and the new legislation 
of the first Christian emperor. In all the discussion about Constantine’s reli- 
gious motives, one aspect that seems to be more important for the relationship 
between politics and lawgiving is easily overlooked: by restricting divorce to 
the enumerated serious reasons and by marking all other motives as “shameful 
desires” of the spouses, Constantine made unmistakably clear that “privacy” 
was no longer beyond imperial interest and legislation. What Augustus perhaps 
had already had in mind, to achieve control over the morality of his subjects, 
was accomplished successfully by Constantine’s law on divorce. From now on 
it belonged definitively to the emperor's will and power to determine “that a 
marriage continues after the man and woman have ceased to desire it;’'’ be- 
cause from now on it is the emperor who defines in his laws which “desires” 


are “shameful.” 


3. Example: Knowledge 

In the year 370,'* the emperor Valentinian issued the following short law: “The 
study of astrology shall cease. If any person, either in public or in private, 
during the day or the night, should be apprehended while engaged in this for- 
bidden ‘error,’ each of the two persons involved shall be stricken with a capital 
sentence. For the crime of learning forbidden doctrines is not unlike that of 
teaching them.” 

Valentinian’s law was not the first to prohibit astrology; Diocletian’? had 
already made an attempt to decree which sciences were illegal (like the ars 
mathematica) and which were legal (like the ars geometriae). Neither emperor 
was content with chasing away some notorious and harmful astrologers, as 
nervous emperors had done before. Both emperors, Diocletian and Valentin- 
ian, got to the root of the trouble. They pronounced, what is more, their legal 
judgment upon the knowledge of astrology itself. Before the end of the third 
century, educated people, the Roman intelligentsia, had debated intensely the 
rationality or irrationality of astrology and the sense or nonsense of the art of 


17 Raditsa, “Augustus” Legislation,” 308, who attributes this attitude explicitly to 
“the Christian contractual conception of marriage.” 

18 Or 373, CTh 9.16.8. 

19 C9, 18.2, a.294. 
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prediction. Now the emperors speak of the illegality of this science. A highly 
controversial discourse of philosophers and other intellectuals was put to an 
end by the death penalty. Knowledge as such, from now on, is no longer be- 
yond the range of legislation.” 


4, Example: Faith 


In the year 380, the emperor Theodosios I promulgated a law by which he 
ordered that everybody had to accept a certain version of the catholic creed.*! 
Those who resisted were declared imbeciles, insane, heretics, and infamous. 
Theodosios brought to perfection what emperors before him had begun: hu- 
man beliefs in God or the gods had become an area of legislation since Diocle- 
tian issued his edicts against the Manichees and Christians. But while the pa- 
gan Diocletian and his Christian successors had been occupied for about 150 
years with singling out and condemning different deviations in faith and kinds 
of heresies, Theodosios was the first to offer a positive definition of the only 
right and true faith.” In his time legislation was used not only to suppress the 
wrong belief, but to enforce the right one. The political power had accepted 
the duty to put in order and control by legislation the world of human thought 
and belief as well. 

Let me try to summarize what these four examples tell us about the rela- 
tion of politics and law. 

We have seen that the range of lawgiving was widely expanded. Econom- 
ics, privacy, knowledge, sciences, and the structures of belief—fields which 
formerly had been nearly free from the notion of law—were now invaded by 
legislation. It is possible to observe what such an intensified legislative activity 


20 For this development and its political implications see M. Th. Fogen, Die 
Enteignung der Wahrsager: Studien zum kaiserlichen Wissensmonopol in der Spdatan- 
tike (Frankfurt a. M., 1993). 

21 The Nicaean dogma as Pope Damasus recently had formulated it, C7h 16.1.2; 
cf. for the context A. Piganiol, L’empire chrétien, 2nd ed. (Paris, 1972), 237 ff and J. 
Gaudemet, “Politique ecclésiastique et législation religieuse apres 1’ Edit de Théodose I 
de 380,” in Atti dell’Accademia romanistica costantiniana, VI. convegno internazionale 


- (Perugia, 1986), 1-22, repr. in J. Gaudemet, Droit de l’Eglise et vie sociale au Moyen 


Age (London, 1989), pt. III. 

22 Though, as J. Gaudemet (note 21) pointed out, Theodosios did not define the 
concrete doctrines of the right faith, he at least strengthened and enforced the doctrines 
formulated by the church leaders from Peter to Pope Damasus. 
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means on the one hand for the “legal system,” represented by the traditional 
Roman lawyers, and on the other hand for the “political system,” represented 
by the lawgiver himself, the emperor. 

The legal programs provided by the emperors were supposed to make law 
relevant to many, if not most, areas of human action and thinking. In principle, 
the professional agents of the legal system, lawyers and judges, are asked at 
least to take notice of such ambitious programs and to convert them into legal 
practice and doctrine. In the fourth century, though, we find scarcely any pro- 
fessionals in the field of law. On the contrary, this century is known for its 
dramatic shortcomings in comparison with the previous Roman jurisprudence, 
while on the other hand the new Byzantine law schools did not arise before the 
end of the fifth century. That means that the jurists barely participated in the 
process of the secular Verrechtlichung described above, neither actively 
through provoking the legislative efforts, nor reactively through working out 
and realizing the legal programs. Instead, confronted with the vast new legisla- 
tion, the traditional lawyers lapsed into a rather long embarrassed silence. 

Seen from the standpoint of the political system, however, intensified law- 
giving seems to have a significance independent of the problems of implemen- 
tation of the new legislation and the collaboration of the lawyers. Through the 
continual input of legal programs and the expansion of the matters concerned, 
the emperors not only demonstrate but realize their claim to omnicompetence 
and their absolute power. How else but through an all-embracing lawgiving, 
which subordinated economics, beliefs, private life, knowledge, and faith to 

the imperial will, could this will constitute itself as independent, perfect, and 
free of any kind of competitive authority? How else but through taking over 
the power of defining what is right and wrong in any corner of this world, in 
the nooks of private life and in the recesses of beliefs could the political power 
develop into an all-embracing power? Early Byzantine legislation is not only 
a “symbolic” lawgiving, sending more or less edifying messages to the world.” 
What we can witness in the early legislation is the self-description and self- 
realization of imperial power and the process of establishing Byzantine abso- 
lutism. 

In short, one may say that lawgiving in the fourth century served the state 
in its effort to constitute itself as a political system centered on unlimited impe- 


23 At least to some extent I undervalued Justinian’s and Leo VI’s legislation in 


my article “Gesetz und Gesetzgebung in Byzanz: Versuch einer Funktionsanalyse,” Jus 
Commune 14 (1987), 137 ff (147 ff). 
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rial power and unlimited legislative competence. Legislation in this period 
stands definitively under the primacy of a dynamic political system paying no 
heed to jurists and lawyers, who, for their own part, scarcely pay attention to 
what happens to the law. 


II. Lawgiving and Politics in the Middle Byzantine Period 


If one tries now, against this hastily sketched background of early Byzantine 
legislation, to characterize and to compare lawgiving in the middle Byzantine 
period, one meets some difficulties. Not only do we not have such rich legal 
material at our disposal as in the early times, but those texts edited by Zacha- 
riae** and registered by Délger®> as “laws” are in themselves rather disparate, 
including privileges and international treaties as well as what we are used to 
accepting as legislation. Nonetheless, to work out, at least some, and I hope 
far from marginal features of lawgiving in the middle Byzantine period, I shall 
concentrate on the analysis of one single constitution. This constitution, issued 
by Romanos II between the years 959 and 963, deals with the so-called 
prostimon, the penalty for a breach of contract. I shall go through the text in 
four steps, dealing first with the question of authorship of the Novel, second 
with the significance of the prooimion, third with the relevance of the disposi- 
tion, and fourth with the line and style of argumentation. 


The author 


In Zachariae’s edition,2° the constitution is headed by the words: Neapa vo- 
poGecia 100 AYTOD Hy, DINYOPEVOE OLE TATPIKLOG KA TPWTAOHKPTTLG, 
Tepi Tpootivwv. “New legislation of the same emperor (i.e., Romanos), which 
the patrikios and protasekretis Symeon formulated, about (contractual) pen- 
alties.” 

It is not surprising that it was not the emperor himself who composed the 
Novel. Emperors usually have more important things to do and are, perhaps 
with the peculiar exception of Leo the Wise, hardly able and willing to waste 


24 C. E. Zachariae von Lingenthal, Jus Graecoromanum, Novellae et Aureae Bul- 
lae; the novels are cited from Zepos, Jus as Coll(atio) and number. 

*5 F Dolger, Regesten der Kaiserurkunden des ostrémischen Reiches von 565— 
1453 (Miinchen-Berlin 1924-1932; repr. Hildesheim 1976) (hereafter, Ddlger, Reg.) 

26 Coll. III.17; Dolger, Reg., 691. 7 
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their time formulating nicely polished laws. So, it is not the fact that the em- 
peror did not compose the Novel himself that is noteworthy, but, rather, that 
the heading of this Novel mentions the name of the real author. 

The heading, of course, does not form part of the official document, and 
so one might think that a scribe put in the name of Symeon purely by chance. 
But these chances pile up in the tenth century. In a striking number of cases— 
in exactly nine’ out of the 23 laws preserved from this time”®—the authors are 
expressly named: Theophilos, Theodoros, Symeon, and (probably) Kosmas 
Magistros, all high officials.” At least some people, either these officials them- 
selves, or the scribes or the compilers of the Novels, found it noteworthy and 
important to know, and to let people know, who the true authors were whose 
texts were issued in the name of the emperor. This means that these authors 
were recognized by their contemporaries as just as important and responsible 
for lawgiving as was the emperor himself. 

We may presume that these officials were inspired and/or instructed to 
formulate the Novels on certain occasions. The heading of another Novel of 
Romanos II (Coll. II 15) provides further information in this respect: “New 
legislation of the emperor Romanos the Younger concerning (the real estate 
of) military persons, or: decision, formulated by the magistros Theodore De- 
kapolites, on a petition of a provincial judge:’®° It becomes obvious that the 
magistros answered—in technical terms, issued a rescript—which then was 
published as a Novel of the emperor. 

If in the tenth century we get to know remarkably often the names of the 
functionaries who composed the imperial laws, in the eleventh century we find 


27 Coll. IIL 6, 7, 8, 9, 15, 17, 19, 20 and—probably —Coll. III 5 (cf. the annotation 
in Zepos, Jus, 205 note 2, according to which the Novel was composed by Kosmas 
Magistros: vopoGeota . . . cvvte8eica napa KoouG payiotpov; for further evidence 
on Kosmas Magistros see also P. Magdalino’s remarks in this volume (at footnotes 
44 ff). 

28 Collatio III includes 33 numbers, the texts of eight novels are not delivered, 
another two “Novels” (Coll. III 27 and 30) are not laws but privileges granted respec- 
tively to the Venetian merchants and to the Bulgarian archdiocese. 

29 They bear the titles of patrikios, koiaistor, protasekretis, and/or magistros. For 
the function and rank of these high officials, cf. P. Magdalino’s article in this volume. 

30 Neapa vouoGecia papyavod Paciiéws tod véov neEpt OTPATLOTOV, TTOL 
Avo1g avadopac Sepatikod Kpitod, Tv drnyopevoe Oed6SmMpo0cg [PAyLOTPOG O 
SEKANOATHS. 
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such a case only once.?! Instead, we are now informed with an almost equally 
remarkable frequency of the persons or institutions who stimulated the emper- 
ors to issue laws. In eight cases the petitioners or reporters, usually persons 
with some official rank and public office,*? are mentioned by name,* in another 
seven cases we are told that an anonymous official, or the clergy or the imperial 
court had asked the emperor for a rescript,** and five laws—either confirmative 
or dispositive—are directed to the patriarch and the synod.* That means the 
emperors seldom acted alone, nor did they take the initiative as a rule; more 
often they were invited or requested to issue laws. 

The first information we derived from our “leading” Novel on contractual 
penalties—that it was formulated by the functionary Symeon—may thus be 
cautiously generalized: imperial legislation was representatively and fre- 
quently provoked by imperial officials and some other persons who referred 
topical legal questions to the emperor, who in his turn entrusted, at least in the 
tenth century, the composition of his legislation to identifiable officials. In 
short, bureaucracy was working for bureaucracy, the higher staff for the lower 
staff. 


The prooimion 


The author of the Novel on penalties, the patrikios Symeon, composed a skill- 
ful introduction, telling us that his majesty, the emperor, “loving beauty and 
goodness,” spends much energy in donating things of common utility and ben- 
efit to the community. Private contracts are necessary, he argues, both for indi- 
viduals and for the welfare of society as a whole. “How could any social life 
take place without contracts?,’*° he exclaims. But, because there are always a 
few perfidious, morally depraved, and unscrupulous people, it is the imperial 
duty to provide the legal means—these are the contractual penalties—for 
making contracts secure and reliable. 


31 Coll. [V 21, an imperial semeiosis, formulated by a certain Solomon. 
32 Such as protoproedros, megas droungarios, protokouropalates or (in the case 


of Coll. [V 35B) the archbishop. 


33. Cf. Coll. III 22 (belonging still to the tenth century), Coll. IV 6, 19, 21, 31, 34, 
35, 38, 40. 

4 Coll. IV 2, 3, 20, 26, 31, 34, 37. 

35 Coll. TI 31; IV 10, 13, 41, 42. 

36 NOS YAP KAI OVOTAITN O KOLVOVLKOG Piocg OvVaAAGYLAaTwV Sixa; (246/5-6). 
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The commonplaces of this and other introductions to imperial legislation 
are well known. We find the emperor described as the imitator of God, the 
father of children,2” the head of the body,** who is day and night concermed with 
the common weal. Because the emperor is by definition the lawful authority 
(Evvopoc Eniotacia) “it is, indeed, an imperial task and duty to bring to per- 
fection the legislation of his predecessors for the sake of public welfare.” *”’ 

The prooimia of the imperial Novels serve as a perpetual confirmation of 
a political concept, the concept that was invented and modulated in the fourth 
century. While the early Byzantine emperors realized their claim to omnicom- 
petence through dynamic and ageressive legislation, the same claim is to be 
found now less in the dispositions of legislation, but mainly in the introduc- 
tions to laws. Byzantine emperors never forgot what their early predecessors 
had discovered: that lawgiving is a good, perhaps the best, opportunity to con- 
stitute and confirm imperial power. But after the early emperors had once and 
for all made clear in a rather crude way that nothing in this world was beyond 
their lawful imperial will, the practice in later centuries was merely to preserve, 
gently nurture, and from time to time reiterate this status. The prooimia were 
exactly the right place to do so. Independently from whatever followed them— 
however marginal the legal question, however incisive the social interven- 
tion—the introductions had their own self-sufficient functions, recalling to the 
collective memory the early Byzantine idea of emperorship and its relation to 
God and people.” In doing so lawgiving is not merely a form of social engi- 
neering or of expansion of the political will. Lawgiving rather symbolizes that 
there is—still and forever—an emperor, the carrier of the idea of perfect em- 


perorship. 


The disposition 

The disposition of the Novel of Romanos-Symeon is summed up in a single 
sentence: “It seemed to our majesty good and of common utility that contrac- 
tual penalties shall be imposed, and we wish and order that this is effected in 


37 Coll. Ill 20. 

38 Coll. II 8; IV 19. 

39 Coll. IV 31. 

40 The concept of “symbolic legislation” I have pursued more comprehensively 


in “Gesetz und Gesetzgebung,” 137 ff. 
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future, effected according to what pleases God and according to the strictness 
of the law.” 

To develop an idea of the practical or theoretical relevance of this disposi- 
tion one must briefly look back on the history of the prostima. In Roman law,*! 
contractual penalties—poenae—could be stipulated as a supplementary 
agreement to a contract. If the contractual duties were not carried out or were 
improperly executed by one of the parties, the plaintiff either could base his 
action on the main contract, which meant he would demand fulfillment or com- 
pensation for nonfulfillment, or he could, by renouncing the actions based on 
the main contract, demand the stipulated penalty. He would opt for the second 
choice if, for example, he was no longer interested in the fulfillment of the 
main contract or if the estimation of the due compensation was complicated. 

Besides this function, the contractual penalty could also serve, not as an 
addition to a contract, but as an independent stipulation in those cases where 
an agreement was otherwise not actionable. The so-called nuda pacta, which 
did not fit into the patterns of Roman civil law and did not create actions, could 
thus be enforced by means of a stipulated penalty. 

In Byzantine legislation and legal practice the prostimon assumed an im- 
portant role. On the one hand we have evidence that the penalty became a 
popular guarantee against the breach of contract: the prostimon is far from 
uncommon in documents,” and in post-Justinianic legislation mentioned as 
early as the end of the eighth century. The empress Irene obviously takes it for 
granted that a prostimon is included regularly in written contracts.** On the 
other hand, the fact that penalties usually or at least frequently formed part of 
contracts seems to have created a new problem: from a Novel of Leo the Wise“ 
we learn that some people regarded contracts without a penal clause as nude 


4! Cf. in detail R. Kniitel, Stipulatio poenae (K6ln-Wien, 1976), and, for Roman 
and Byzantine law, K.E. Zacharid von Lingenthal, Geschichte des griechisch- 
rémischen Rechts (repr. of the 3rd edition 1892, Aalen 1955), 305 ff. 

* Cf. some examples in the article “prostimon” in the ODB. 

” Délger, Reg., 358, ed. L. Burgmann, Fontes Minores 4 (1981), 16 ff. “When 
the witnesses confirm the authenticity of the presented documents, the case has to come 


_ to an end and on the party who caused the process the judge shall impose the penalty 


designated in the presented document which (the penalty) is to be handed over to the 
Opposing party.” 

“ Novel 72, Les Novelles de Léon VI le Sage, ed. P. Noailles and A. Dain 
(Paris, 1944). 
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pacts not creating any obligation at all. Leo insisted that contracts do not neces- 
sarily need a penal clause, and was thus in full accordance with Roman law 
and with his own codification, the Basilics; by declaring that contracts are 
perfect and valid since they bear the symbolized signature of the parties, the 
holy cross, Leo demonstrates his notorious ignorance of Roman law doctrines. 
He conceived the problem in question as a mere problem of proof—being 
unaware of the concept that contracts written or unwritten, with or without a 
cross, a penalty stipulation or whatever, are valid just by virtue of the consen- 
sus of the parties.* 

Anyhow, the confusion about the necessity and function of the prostima 
provoked further legislation. Romanos-Symeon in our Novel decided—against 
the opinion of those, as he says,*° who forbade the demand of prostima— 
that penalties are to be demanded. This standpoint was later confirmed by 
Alexios I in the year 1082,*’ again by Manuel I in the year 1166,** and finally 
by Andronikos I in the year 1306.” 

Corresponding to this busy legislative activity concerning contractual 
penalties we have some evidence that in court practice also the prostima were 
handled in a far from straightforward manner.°° From the above-mentioned 
Novels themselves we learn that the penalties, even when the parties had 


45 A scholium ad Bas 11.1.7 (BS 209/22 ff) shows that Leo’s Novel was, in this 
respect, “corrected” by a jurist who, after a brief report of the Novel, continues: “So far 
the Novel. But you should know that a contract is called nude ...” (there follows a 
correct explanation of contracts and pacta). 

46 Coll. II 17 (245/36—38): mote 0 KwADWV THV TOV TPOOTiLMV AraitHoLV TI 
ETEPOV 7] TUS TPdG GAATAOUS CLLWVIAS GoarEic Kai dnapaBGtoUs EivaL KMADEL; 

47 Respectively, his mother Anna Dalassene, Délger, Reg., 1083, Coll. IV 20.1. 
This Novel orders that the prostimon which has to be demanded without mercy is pay- 
able to the fisc: [H Baoivreta pov] Kedever cor GNOALTELV TOD TOV 
TO MPOOTLLOV GOVENABHS Kai axotapiCetv TH Syuooia. 

48 Dolger, Reg., 1465, ed. R. Macrides, Fontes Minores 6 (1984), 122 ff lines 
200-207, where besides the penalty “profits also and that which appertains, and all 
such things” are to be exacted. That is to say, Manuel accumulates the penalty and the 
claims of any ordinary contract. 

 Dolger, Reg., 2295, Coll. V 26.9. 

°° From the Prochiron Auctum 17.77 we learn: “The penalties inserted in the 
documents are not demanded, except in the cases of marriage contracts, contracts of 
sale and arbitration agreements. But this is so because of the attitude of loving goodness 
of the judges. The nomophylax demands nowadays the penalties for all contracts.” 
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agreed upon them, were not always exacted by the judges.°! They showed, as 
Manuel puts it, too much mercy for the party affected by the penalty.°? The 
practical use of the penal clause is also documented in the Peira. Eustathios 
Rhomaios, in the eleventh century, seems to uphold the Roman law doctrine 
according to which the agreement upon a prostimon is up to the parties, that 
is—against the new legislation which is discreetly passed over in silence—not 
obligatory.*’ In cases where the penalty clause is inserted it has, of course, to 
be executed, at least if its amount is not unreasonably high. 

This brief review of the history of contractual penalties—though far from 
being comprehensive and thoroughly investigated*°—-makes clear that 
Romanos-Symeon was not dealing with a purely academic problem.°** On the 
contrary, the contractual penalty was a bone of contention in everyday legal 
practice, and the questions such as whether or not it had to be demanded for 
the validity of certain or any contracts, if and by whom it had to be exacted, 


1) Coll. Il 17 (246/27-29): et 5€ tiPetat LEV Kal vdv ExEpO@tNOIs Kai TPdoTLLA 
TOLG OVULOOVOLG, OVK ATaLtoDvtal Sé, ti NAEOV GNO TOD KEtoBaL yivetar.... Cf. 
Manuel I (ed. Macrides, 136/200-—206): “. . . this too [scil. the demand of the prostima] 
has fallen into complete disuse, because judges show kindness where it does not befit, 
and are softened and weakened by others’ misfortunes, in the desire for honour, and in 
vindication of those who are wronged.” Alexios (Coll. IV 20) argues that the courts are 
overloaded with cases for no other reason but the fact “that the agreed prostima are 
not demanded.” 

2 Cp. the previous footnote and Prochiron Auctum 17.77 cit. 

3 Peira 45.6: kai Ent TOV EYYPAdwv Yap TPAaoEwv TPdOTLLOV OD MpOOTIBETAL, 
GAN ATADS OVLOWVELTAL N TPAGIs Kai LOYVEL, KAI ODK AVATPENETAL NAPE TIVOS. . . . 

In Peira 44.1, he explains correctly that the infringement of a contract leads to 
the demand of the penalty (and not just to the loss of the arrha). In the case of Peira 
45.2, Eustathios decided that the penalty must not be extremely harsh compared to the 
infringement of the contract. In Peira 45.6, Eustathios explains that the penalty frees 
the one who committed the breach of contract from other sanctions (that is, a bishop 
who paid the penalty is not to be deposed). 

°° Since Zachariae’s brief chapter (see note 41) on the prostima no fundamental 
study on the topic has been made; such a study would be all the more desirable as it 
presumably could disclose some major features of Byzantine “contract law.” 

°° That it was also an academic problem can be seen in the scholia to the Basilics, 
where the various forms of the prostimon and the connected legal problems are through 
the centuries continuously discussed. This discussion went on nearly undeterred and 
virtually unaffected by the repeated legislative efforts. A systematical study is lacking 
(cf. the previous footnote). 
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up to what amount it had to be admitted, whether it could be amalgamated 
with the claim for interests and damage-compensation and the loss of the 
arrha, etc.—all these problems remained to be solved, as we can easily imag- 
ine, in more than a few cases. Everything, therefore, points to the assumption 
that Romanos’ Novel was provoked by court practice. 


The line of argumentation 

Besides the general considerations to be found in the introduction, Romanos’ 
Novel argues for the rightness and necessity of penalties by declaring that they 
are nothing new but had been required already by the “old and very old laws.” 
Seven of these old laws he cites literally, probably from the Basilics,°’ all of 
them mentioning the prostimon and the nudum pactum, none of them, of 
course, saying what Romanos wanted to prove: that contracts without a 
prostimon are of no validity at all.°® But the fact that such a sentence is not to 
be found in the Basilics is less important for us than the fact that the mdAa1 
Kal TpdmaAar legislation is not only mentioned but elaborated. Most laws of 
the tenth and eleventh century link up with the legislation of one predecessor, 
sometimes as far back as Theodosios”’ or Justinian,” sometimes with a more 
recent one. The opportunity to argue in detail on the basis of the old jurispru- 
dence—a habit which was very typical for the Novels of Leo the Wise®!—is 
still to be observed in some later Novels.®* That lawyers in the second half of 
the eleventh century, that is after the foundation of Xiphilinos’ law school, 
became not only more and more involved in the production of laws but also 


7 Bas 11.1.7.4; Bas 43.5.5 (rest. ex SBM E 32.18); Bas 43.1.81 (rest. ex Coll. III 
17 and Tip.); Bas 43.1.71 (? the text is corrupt); Bas 11.1.10.1; Bas 43.1.77 (rest. ex 
Coll. III 17) and a paraphrase of C.2.3.28/Bas11.1.89. 

8 246/7-10: Sti 8& OVSEV icxYbovOLV adtTAI [at ovUdwvial] TOV TPOOTiLOV 
yapic... SnAovotv ol vopOL. 

° Coll. IV 12, Délger, Reg., 1047; cf. especially for this novel and the involve- 
ment of Michael Attaleiates in its genesis, L. Burgmann, “A Law for Emperors: Obser- 
vations on a Chrysobull of Nikephoros III Botaneiates” (forthcoming). 

© Coll. II 10. 

°' Cf. M. Th. Fogen, “Legislation and Kodifikation des Kaisers Leon VI.,” Sub- 
seciva Groningana 3 (1989), 23 ff, and “Leon liest Theophilos,” ibid. 4 (1990), 83 ff. 

6? Either expressly as in Coll. III 10 or in Coll. IV 19 (referring to the antecessors 
Thalelaios and Theodoros) or “by a more or less thorough discussion of the pertinent 
legal norms already existing,” cf. L. Burgmann, “Lawyers and Legislators: Aspects of 
Law-making in the Time of Alexios I” (forthcoming). 
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more or less familiar with the professional techniques of handling traditional 
law has been shown by Ludwig Burgmann. With plausible reasons he asks: 
“Could it be that this kind of legislation owes its very existence to the flour- 
ishing of legal studies in the eleventh century?’® We have slight hints that 
already in the tenth century the authors of the laws, the bureaucratic personnel, 
barely trained in “law schools,” had at least the intention of “professionalizing” 
lawgiving, for example, by making use of the recently published Basilics as 
documented by quotations in our Novel on the prostima. The spirit of such an 
“academic legislation” is also expressed by the title given to one of Con- 
stantine’s Novels in the middle of the tenth century. It reads: vopo0ecia év 
oxnpat werétn¢™: “Legislation in the form of a (scholarly) treatise” 

If we summarize the information provided by our “leading” Novel on 
contractual penalties and the few other texts compared, the following state- 
ment does not seem unreasonable: lawgiving had become the business of the 
administrative staff. Not only did functionaries take over the composition of 
the Novels, but functionaries and judges also provoked lawgiving. Not in all, 
but in a significant number of acts of legislation of the tenth and eleventh cen- 
turies, the close connection with court discussion and practice is obvious. In 
some cases, the argumentation, linking up with traditional law, shows that more 
or less professional lawyers were at work, and had the ambition of giving legis- 
lation at least a touch of academic dignity. 

In all these cases there is little social policy and little innovation to be 
found in the laws. The claims of the political system are nicely wrapped up in 
the introduction, while the rest is the business of those responsible for a good 
and reliable service in the courts and the administration. That these people 
were not so easily identifiable as servants either of “justice” or alternatively 
of “finance” and “administration” in the strict sense, can be seen in Paul Mag- 
dalino’s article in this volume. 

Knowing that my characterization of the tenth- and eleventh-century leg- 
islation is not the whole story, and being well aware that we have omitted the 
innovative legislation on landed property as well as the delicate legislation on 
church affairs, I would nevertheless dare say that lawgiving provoked and car- 


3 Ibid. 

* Coll. III 10, Délger, Reg., 676, disputing the Justinianic legislation on homicide 
and asylum. This dispute was continued by Manuel I, cf. R. Macrides, Fontes Minores 
VI (1984), 156 ff, 190 ff. 
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ried out by the legal and administrative system is rather typical for this time. 
That means we observe a lawgiving “from the bottom to the top” and not the 
other way around. 

Let me draw a few cautious conclusions: 

Fourth-century legislation stood under the primacy of politics with very 
little participation on the part of the professional legal system. Emperors at 
that time, it appears, were stimulated to an all-embracing legislation by the 
needs of the political system itself. Thus, it was of no importance whether the 
professional lawyers required, accepted, or converted new norms. What was 
important was that by lawgiving the political concept established itself. The 
more lawgiving, the firmer this concept became embedded. Emperors, one 
might say, were inspired to issue laws for the sake of demonstrating that they 
were emperors. One can expect such a type of lawgiving only in politically 
innovative or even revolutionary times. 

There was no further revolution in later Byzantium, and therefore only 
little need for the constitution of emperorship by lawgiving. Legislation contin- 
uously payed tribute to the eternal Kaiseridee in its skillful and convincing 
introductions. As for the rest, lawgiving was managed predominantly by law- 
yers, judges, and functionaries. A self-nourishing and self-servicing legal and 
administrative system does not need much legislation. It merely demands, 
from time to time, the signature rather than the decision of the only lawgiver 
Byzantium—according to its political theory—ever had, the emperor. Apart 
from this ideology it is a reassuring statement that in nonrevolutionary times 
law hardly needs politics, but acts as an autonomous, self-governed system. 
This statement does not only satisfy a lawyer (like me), it probably would have 
also satisfied Suetonius, the second-century Roman historian. The Roman law 
he knew and appreciated was a law well governed by lawyers and the magis- 
tracy. Emperors who entered this area without an invitation, who tried to gov- 
ern private and social life by means of lawgiving, were simply ridiculous. 
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The Significance of Law and Legislation in the 
Law Books of the Ninth to Eleventh Centuries 


J. H. A. LOKIN 


The law books dating from the ninth and tenth centuries are known to us by 
the names of Prochiron, Eisagoge, Basilics, and Epitome. Without entering 
into the recent discussions of the date of origin of these books,' I date the 
Prochiron to the year 872, the Eisagoge to 880, the Basilics to 900, and the 
Epitome to 921. With some hesitation one could also call the compilation of 
the 113 Novels of Leo the Wise a law book.’ I say “with some hesitation,” 
because Leo’s Novels are the legal creations of Leo himself, made for the pur- 
pose of the great “purification” of the laws, dvaxd@Oapoic tHv vOuwvV, whereas 
the other books contain, for the most part, sixth-century laws taken over from 
Justinian’s legislation. It is good to keep this in mind when we speak about the 
significance of law and legislation in the law books. Apart from Leo’s Novels 
and a very few constitutions, the material does not consist of newly formulated 
contemporary laws but of rearrangements, purifications of old laws, in other 
words of old wine in new bottles. This mixture of old and new is significant 
for the attitude of the Byzantine emperors toward law and legislation. On the 
one hand, they stressed with their God-given authority the new aspect of the 
revision of the laws and used the result of the Gvaxd@apoic? as a means of 


' Cf. A. Schminck, Studien zu mittelbyzantinischen Rechtsbiichern (Frankfurt a. 
M., 1986); cf. also idem, “Frommigkeit ziere das Werk: Zur Datierung der 60 Biicher 
Leons VI.,” Subseciva Groningana 3 (1989), 79-114. 

2 On the Novels of Leo, cf. J. H. A. Lokin, “The Novels of Leo and the Decisions 
of Justinian,’ forthcoming, note 1. 

> On the meaning and significance of the term dvaxd@apotc in its mid-ninth- 
century context, cf. P. E. Pieler, ““Avaxd@apoic ta@v nadAatdv vouw@v und makedo- 
nische Renaissance, Subseciva Groningana 3 (1989), 61-77. 
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strengthening this authority. On the other hand, they always looked back to 
the sixth century and to the great lawgiver, Justinian.* All Byzantine emperors 
compared themselves with him, in particular Leo the Wise, who tried with all 
his might to imitate the legislative activities of his illustrious model.° In order 
to explain the Byzantine emperors’ conception of legislation and how they 
valued their own laws and law in general, it is necessary to go back to the 
views held by Justinian on law and legislation.® It then emerges that Justinian’s 
conception of the law was a secularized one, stemming from pre-Christian 
times. In this sixth-century view, the authority of the emperor is sufficient to 
give the law its strength, its legis vigor. God supports the emperor, helps him, 
and renders divine assistance (while the emperor constantly invokes his aid), 
but God is not the ultimate lawgiver who dictates to the emperor his ordi- 
nances, in the same way in which he gave the tables of the law to Moses. This 
secularized view, as I call it, is, at least partly, abandoned in the late Byzantine 
period. God is then seen as the real creator of law and justice, vojo¢ Kai ouKat- 
oovvn, and the emperor is his instrument, with the result that imperial activi- 
ties take on a divine coloring, even if they consist of no more than purified 
versions of old rules of law. This idea emerges strikingly from the prefaces of 
the law books: law and justice being gifts of God and therefore godlike, cause 
the emperor who actually gives the laws and orders them to be part of the 
divine. No longer is the emperor the ultimate source of law as he was in Justini- 
an’s age; he is subordinated to the authority of the divine creator of justice. So 
the emperor loses his independent status as a legislator but acquires instead a 
semidivine status, which, politically, is not unwelcome to him. To clarify this 
we must first say something about Justinian’s views on law and legislation. We 
can then turn to the Byzantine concept of law that has been built on these 
views. 

As everyone knows, early Byzantine law is simply Roman law compiled 
and codified by the emperor Justinian. Justinian, therefore, provides a shining 


4 For this topic in general, cf. G. Prinzing, “Das Bild Justinians I. in der Uberlie- 
ferung der Byzantiner vom 7.-15. Jhdt.,” Fontes Minores 7 (1986), 1-99. 

5 For a new appraisal of Leo’s attitude toward Justinian, however, cf. M. Th. Fo- 
gen, “Legislation und Kodifikation des Kaisers Leon VI.,” Subseciva Groningana 3 
(1989), 23-35 (32-35); cf. also Lokin, “Novels of Leo.” 

6 Cf. for this—among others—H. J. Schindler, Justinians Haltung zur Klassik 
(K6ln-Graz, 1966). 
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example for the later Byzantine emperors, an example worth imitating. For as 
a legislator Justinian brings the imperial autocracy to a state of juridical perfec- 
tion unattained by any of his predecessors, however absolutely they reigned. 
From Justinian onward the emperor is the only source of all present and past 
law. Well, one might say, that is not so uncommon, for already since the days 
of Diocletian the legis vigor of any rule had been derived from imperial author- 
ity. Since the second half of the third century all new law was imperial law.’ 
So that is nothing special. The special achievement of Justinian consisted in 
incorporating another source of law, that is, the jurisprudence of the classical 
jurists, jurisprudentia veterum. This used to be the most important reservoir of 
legal rules and its authority was not derived from the emperor but from its own 
strength. It was generally acknowledged that the writings of the old jurists 
possessed force of law, and although in Justinian’s time these sources had been 
dried up for almost three centuries, there was still enough to draw upon. Sev- 
eral times the emperors had tried to master this enormous mass of jurispruden- 


tial literature, but all these endeavors were in vain.® Justinian, or rather his 


brilliant minister of legislation Tribonian,’ solved the problem by making use 
of a legal technique as simple as it was efficient: he compiled the Digest and 
transformed this selected mass of jurisprudential fragments into one big impe- 


7 On the Roman and Byzantine period, see O. Treitinger, Die ostromische Kaiser- 
und Reichsidee, 3rd ed. (Darmstadt, 1969). 

8 The first Theodosian codification committee in particular tried in the year 429 
to integrate jurisprudence into the corpus of the imperial constitutions and to create one 
big Theodosian Code, but failed because of the impossibility of uniting the two sources 
of law, that is, ancient jurisprudence and imperial constitutions. Cf. A. J. B. Sirks, “Ob- 
servations sur le Code Theodosien,’” Subseciva Groninganaz (1985), 21-34; cf. also 
J. H. A. Lokin, “De wetgevingsplannen van Keizer Theodosius II ofwel de verhouding 
tussen C.Th. I, 1, 5 en C.Th. I, 1, 6,’ in EC. J. Ketelaar et al., De historie herzien: 
Vijfde bundel ‘Historische avonden’ uitgegeven door het Historisch Genootschap te 
Groningen ter gelegenheid van zijn honderdjarig bestaan (Hilversum, 1987), 97-111, 
and G. G. Archi, Teodosio e la sua codificazione (Naples, 1976). The most important 
law on the subject of jurisprudence was the so-called lex citandi of 426 (CTh. I, 4, 3). 
In order to find the applicable legal rule the judge had only to count the opinions of the 


_ jurists. But although his task was reduced to that of a bookkeeper, the legal indepen- 


dence of jurisprudence was kept intact. 

? On him, and on his role in the codifying activities, cf. T. Honoré, Tribonian 
(London, 1978); D. J. Osler, “The Compilation of Justinian’s Digest,’ ZSav 102 (1985), 
129-84; W. Waldstein, “‘Tribonianus,’ ZSav 97 (1980), 232-55. 
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rial constitution, probably the biggest constitution ever promulgated. The legal 
validity of every fragment of the Digest was no longer derived from the author- 
ity of the jurist who had originated it, but from the authority of the emperor. It 
was from the mouth of the emperor that every fragment stemmed, ex ore meo 
as he says;’° it was, in other words, the emperor who spoke, accidentally mak- 
ing use of the words of the ancient jurists. Justinian gave his Digest the date of 
30 December 533, and made it thereby the latest law, setting apart all previous 
laws according to the adage: lex posterior derogat legi priori.'' Thus, three 
hundred years’ worth of old opinions became the most recent Roman law. 
There had to be some updating, of course: these are the interpolations or 
changes in the legal texts. The existence of the /ex posterior-rule points to 
another important fact. Whereas Justinian made every jurisprudential fragment 
his own, he kept the legal force of each previous imperial contribution intact. 
Each imperial constitution derived its legis vigor from the authority of the em- 
peror who had issued the decree and not from the authority of Justinian. Within 
every title of the Justinianic Code the imperial constitutions were arranged 
chronologically in order to make clear the working of the /ex posterior-rule. In 
case of contradiction, the more recent law ranked above the earlier one. This 
point has to be stressed, for it means that Justinian was keen on promoting 
not so much his personal authority—his vanity was flattered already beyond 
measure by Tribonian—but imperial authority in general. From Justinian on- 
ward the emperor and the law are intrinsically bound up and one may venture 
to say that the words are almost synonymous. This is once more made clear by 
Justinian forbidding every interpretation of his law by the judges. He ordained 
that in the case of any legal problem arising, the matter had to be referred to 
the emperor, who alone had the authority to institute and interpret the laws, cui 
soli concessum est leges et condere et interpretari.'? 

Thus, it all fits together beautifully, the emperor’s omnipotence as a legis- 
lator being made absolute. The emperor is the sole source of all past, present, 
and future law. One final remark about Justinian. Was the legitimacy of the 


10 Const. Deo auctore § 7. Tanta/Aédmxev §§ 19—20a. 

"' In the second Code of 534, the Digest was duly incorporated in Book 1, title 
17, however, not the whole of it, but by means of the two introductory constitutions, 
Deo Auctore and Tanta. On the const. Tanta/Aédwxev, cf. T. Wallinga, “Tanta/A€édo- 
kev: Two Introductory Constitutions to Justinian’s Digest,’ Ph.D. diss. (Utrecht, 1989). 

'2 Const. Janta § 21 in fine. 
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emperor’s lawgiving the consequence of his being chosen by God? In other 
words, was God in Justinian’s view the real lawgiver, addressing the people 
through the agency of the emperor? Or was the emperor self-sufficient and 


his imperial authority without need of further legitimization? The introductory 


constitutions heading Justinian’s legislation show no signs of a clear-cut con- 
cept of God as the supreme legislator. Of course, they tell us continually about 
his assistance, which is indispensable for the legislative job and fortunately 
never fails to be given, but God is not yet mentioned as the ultimate authority. 
He is constantly being called on, manibus erectis: he is well-disposed toward 
the legislative project—deo adnuente,'* deo propitio,'* deo placido'‘\—and is 
actually called the auctor et praesul totius operis,'® but is not the true legisla- 
tor.'’ Nor is imperial law presented as a divine commandment or as issued by 
God. The idea of God, the emperor, and the law forming a triad is not current 
in the era of Justinian’s great codification. What Tribonian constructed is only 
a dyad: the emperor is identified with the law; he is the sole source of law, all 
law derives directly from him, and this legislative authority does not depend 
on God as the supreme lawgiver. The emperor is self-sufficient. 

In the Novels of Justinian we are confronted with essentially the same 
view. Novel 6 pr. (535) justifies the emperor’s interference in spiritual matters 
by pointing out his responsibility toward all God’s gifts, the spiritual as well as 
the secular, since both originate in a single principle.'* Other Novels say that it 


'S Cf. const. Imperatoriam § 1; const. Deo auctore § 12. 

'4 Cf. const. Imperatoriam § 3; const. Deo auctore § 10. 

'° Cf. const. Deo Auctore § 14; const. Tanta pr. deo nostro Ihesu Christo possibili- 
tatem (...) praestante; Tanta § 1 caelesti fulgore et summae trinitatis favore; const. 
Tanta § 9 deo propitio; const. Imperatoriam § adnuente deo; const. Imperatoriam § 2 
caelesti favore; const. Imperatoriam § 3 deo propitio; const. Tanta § 12 omnipotenti deo 
et hanc operam ad hominum sustentationem piis optulimus animis uberesque gratias 
maximae deitati reddidimus quae nobis praestitit (...) leges optimas ponere; const. 
Tanta § 21 deo adnuente. 

'© Cf. const. Tanta pr. 

'7 In the const. Omnem, the completion of the codification is even recorded with- 
out mentioning God at all. 

'S Cf. Novel 6 pr. (535) (Nov 35, 27-36, 1): (pootptov.) Méytota év &vOparoic 
Eoti S@pa VE0d naps tig Gvwbev Sesopéva diravOpwrniacs lepwovvn te Kai Bact- 
A€ia, N Ev tog Vefo1g DanpEtOvMEVN, N SE TOV AVOpwrivwv eEGpyovGd te Kai 
ENIWEAOMEVN, KAI EK LLGG TE Kai Tic avtic dpxiic Exatépa mpolodoa Kai Tov dv- 
Opanivov KataKoopodvoa Biov. 


76 J.H.A. Lokin 


is God who has appointed the emperor as the leader of the state,’° or that it is 
God who entrusted the emperor with the responsibility for the state,”° or that 
God’s assistance has been called for,?' but the later Byzantine concept of the 
law as something divine and of the emperor who, as a lawgiver, consequently 
participates in the divine, is absent in the time of Justinian. As far as I can 
gather, the nearest affinity with such a view is found in Novel 137 pr. (565). It 
says that since God in his philanthropy (kata tThV avtOd dLAavOpewriav) has 
given the emperor full power to deal with civil law, in order to protect through 
it the physical security of the people, the emperor is even more justified in 
taking care of the spiritual kavévec and vouo1, which ensure the salvation of 
the people’s souls.”” After Justinian’s death this idea begins to develop. Novel 
164, for instance, issued by the emperor Tiberius (574), opens with the typi- 
cally Byzantine observation that nothing surpasses God and justice: Ocov te 
Kal dikatoovvys peiCov eotiv ovdév, and that these are, therefore, the 
sources of the emperor’s strength in caring for his subjects: 610 Kai nNpLetc Ex 
O€eod te Kai dikaloovvys napaAaPdovtec.”? 

In the course of the following centuries the source of legal power is 
shifted from the emperor to God. The emperor is no longer the lawgiver as- 
sisted by God, but God has become the creator of justice assisted by the em- 


19 Cf. Novel 86 (539) (Nov 419, 19-20): (pooipov.) "EE obrep hdc 6 G66 th 
‘Popaiwv enéotnoe Baorrsiag, (.. .). 

20 Cf. Novel 81 pr. (539) (Nov 397, 13-16): (TIpooipuiov.) Et ti mpdc abéAELav 
KQi KOOLOV OPG Tis UNO TOD EOD napadobEions Hiv nOALtEtac, tTODTO dei POVDAEDO- 
EVOL TPO Epyov ayetv onovdaCopev. 

21 Cf. Novel 85 pr. (539) (Nov 414, 14-16): (Ipooipiov.) Tov péyav 8eov Kat 
OWTHPA Hudv Inoodv Xptiotov Kat thv avtod PonBerav 51a Tavtdos ExLKAAODPEVOL 
Cuan): 
22 Cf. Novel 137 pr. (565) (Nov 695, 6-9): (HIpootpuov.) Et tov¢ noAitiKovs 
voOuoUG, @v thy EEovoiav Hiv 6 Gedc Kata tHv adtod dLAavOpaniav éniotevoE, 
BeBaiovs 51a navtOv oOvAGTtTEGBAL TPdG GodaGAELav TOV DAnKOwV onovddCoLeEV, 
NOM LAAAOV TNAEiova ONOVSHV OdEiAOLEV GE08a1 TEPI THY TOV LEPOV KAVOVOV Kat 
BeiM@v VOL@V TApAdvAAKTV TOV VNEP THC TOV THETEP@V WLYOV CMTNpias OpI- 
o0éEvtwv; (.. .). 

23 Cf. Novel 164 pr. (574) (Nov 751, 17-20): (Ipoip.ov.) Oeod te Kat SiKaro- 
OvvTis HELCOV EOTLV ODSEV. TOUTOV YAP YWPIc OVK Gv TL TAV SEd6vtMV TpAYGEin KOTE, 
Kal S1adEpdvtmMe Ev TH KAO’ Huds noALtEdpati. EvtedOEev Kai Paoireverv Eotiv Op- 
Oc KAI TODS DINKOOUG Eic EDVOLGV TE Kal NdcaV EvyVOpOObVHV EdEAKEOOAL. 510 
KQl NEIc EK BEOD TE Kai SiKaLoodvIs napaAraPdvtEs (. . .). 
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peror. This change in their relationship is already expressed in the Ecloga, a 
selection from Justinianic law, issued in 741 by the Isaurian and iconoclastic 
emperors, Leo III and Constantine V. God has given man the law as an aid, in 
accordance with Isa. 8:20,” a text which is still cited a good century later in 
the Prochiron. The subsequent argument runs as follows: God has entrusted 
the emperor with the government, t0 Kpatoc thc Baotreiac, leading to the 
conclusion that the emperor in promulgating laws is fulfilling a divine task. In 
this way he carries out his main assignment, which is to secure justice on earth: 
OvSEV AVTH MPGtOV 7 WEICov tic Ev Kpiwatt Kal SLKALOGVV] TOV DT’ ADVTOD 
KatariotevOEvtwv Hiv KkvPepvioEewe.” 

The Prochiron formulates the idea as follows: the supreme earthly good 
given by God is justice—ndvtwv Eoti Np@tov Kai WEYLOTOV 1 SLKALOGDVN— 
and the main task is to give fair judgments, d5.Ka.oKptoia. Well, justice is 
found in the God-given law: “dixatootvn” d€ ont, Attic Kal 51a vouoDv 
G£60ev tOIc AvOpanoic SedMpntar. That is the reason why the emperors take 
the trouble to legislate, and in so doing make God the beginning and end of 
their work: navtmv NULOV TOV TPAYLGTtOV Apxv TE Kal TEAOS TOV OEov 701- 
ovpevor.”© The opening words of the Epitome also express this idea: Tyg vopt- 
KiIG HEYAAOOVOVs SiKaLoobvy.s 10 HEyEBOs Kpataldtatov EoTIV.”’ 

Thus, the emperor has clearly made himself the law-giving instrument of 
God, whereas he formerly used to be the true and sole fountain of all justice, 
which he created on his own authority, although with God’s benevolent assis- 
tance. The change can also be formulated as follows: the emperor’s legislative 
competence now appears to need the support of the supreme, whereas in the 
age of Justinian it still possessed independent authority. 


24 Cf. Ecloga-praefatio, ll. 11-13 (ed. L. Burgmann, Ecloga. Das Gesetzbuch 
Leons III. und Konstantinos’ V. (Frankfurt a. M., 1983), 160): ‘O deondtys Kai monTHS 
TOV ANAGVTOV OLDS NLA, O Kticas TOV GvOpwrNoOV Kal TILHOUS AVTOV TH avtTEEOVOI- 
OTHTL, VOLOV AVTO KATA TO TPOONTLKMs ELPHUEVOV SESMxKWc Etc BonPeErav (.. .). 

25 Cf. Ecloga-praefatio, ll. 21-26 (ed. Burgmann, 160/162): ’Enei odv 16 Kpatoc 
tic Baoiletac EyxElpioas NLIv, ws NVSOKNoE, SELypa TODO Tis EV O6BO TPs ADTOV 
Ayanhoews Nudv Enoijoato Kata Ilétpov, thy Kopvoarotatny TOV AKOOTOAMV G- 


-Kpotnta, Tosaiverv Huds KedAevous 10 TLotOTATOV TO{LVLOV, OVSEV ALTO MPAtOV 7 


peiCov tic Ev Kpipatt Kai SiKaLtocvvy TOV Dx’ aAdTOD KaTaTLOTEVOEVTMV NIV KvB- 
Epvijoews eic dvtidoow etvar yivOoKopeEV (...). 

26 Cf. Prochiron-praefatio, ll. 8/9, 18, 26 and 35/36 resp. (ed. Schminck, Studien, 
56/58). 

27 Epitome-praefatio, |. 1. (ibid., 112). 
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The fact that the emperor is no longer an independent but a subordinate 
participant in the divine legislative project is most evident from the preface to 
the Eisagoge. The Eisagoge occupies a unique place among later law books. It 
is generally ascribed to Photios,”* and its aim was not only to reorganize, 
purge, and update ancient law, but also to redefine the respective competences 
of the emperor and the patriarch, and that in favor of the latter.” Thus, it also 
contained Novel law, for which reason the work, unlike the other compilations, 
was given full legal authority abtoKpatopiK@c TE Kal MAVTOKPATOPLKMc.” 
For this purpose Photios in his preface builds upon philosophical foundations 
a construction in which God, the law, and the emperor constitute a triad. Just 
like his predecessors he begins by stating that the law is of noble descent 
(evyEvELa TOD vOuODV),*! because it originates in God. Hence, the law has a 
mystic function in binding together mind (the knowable) and matter (the phe- 
nomenological world): vonta kai aioOnta Kai ovvEXOVTA KAL OVYKPATOVVTA 
vouov.*2 The creation of these three—mind, matter, and law—serves to fore- 
shadow the truth that he desires to be worshiped in one Being and three Per- 
sons: €V L1G OVOia KAI TpLOL TPOGMNotc.*? Might Photios even wish to iden- 
tify the vont& with the Father, the aio@nta with the incarnate Son, and, 
consequently, the véuoc with the Holy Spirit? An answer to that question 
would require further investigation of Photios’ theological writings. Anyway, 
the emperors have in some special, mysterious way been initiated in this divine 
truth (Geiwes nws Kai Gnopprtacs WuNn8Etoa"*). That is why they set themselves 
to proclaim the law: so it is not their own spontaneous effort. This explanation 
is followed bya famous sentence that is crucial to our present argument. Full 
emphasis having been placed on the divinity of the law, the law is now identi- 
fied with the emperor expressis verbis. The law (just like the emperor) is cho- 


8 Cf. ibid., 14 with note 23. 

29 Cf., e.g., P. E. Pieler, “Rechtsliteratur,’ in H. Hunger, Die hochsprachliche pro- 
fane Literatur der Byzantiner 2 [Handbuch der Altertumswissenschaft XII, 5, 2] 
(Miinchen, 1978), 454, with further references; cf. also J. M. Hussey, The Orthodox 
Church in the Byzantine Empire (Oxford, 1986), 102 and 306; G. Ostrogorsky, History 
of the Byzantine State, 2nd ed. (Oxford, 1968; repr. 1984), 240 with note 2, and 241. 

© Cf. Eisagoge-praefatio, ll. 41-42 (ed Schminck, Studien, 6). 

31 Cf. Eisagoge-praefatio, 1. 7 (ibid., 4). 

32 Cf. Eisagoge-praefatio, \1. 25/26 (abid., 6). 

33 Cf. Eisagoge-praefatio, \l. 26/27 (ibid.). 

34 Cf. Eisagoge-praefatio, |. 29 (ibid.). 


Law and Legislation in the Law Books 79 


sen by God to govern all men who are ready to start the race of life.*° Therefore, 
the law itself is emperor: 510 BaotAedc (0 vop0c).** This is a traditional image, 
which already occurs in Justinian’s Digest in a citation from the Institutes of the 
jurist Marcianus, who in his turn refers to the Stoic philosopher Chrysippus: 0 
VOLOG NAVIMV EOTL PaclAEds DEtwv Te Kai dvOpwnivav npayuatov.*” Its 
ultimate source is Pindar.*® As Photios applies the phrase in the present context, 
the law is the link that joins God to the emperor: the law is the emperor and it 
originates from emperors, 510 Baolhevs kat Bactiéwv Eotiv avéxabev.” For, 
as we know, ever since the time of Justinian all law had been imperial law. This 
sentence is immediately followed by the repeated statement that among all the 
good things only the law has been given us by God as essentially good in itself: 
Kai a> €k TOV O0acdvtTMV KaTEtSoLEV, LOVOS TOV AOLROV ayaB@v KABUTO 
6 VOLOG NIV Ex Oeod S€dota1.* We are not far from the concept of the em- 
peror as the vopoc Eu wyxoc,*' a concept that had already been used by Justin- 
ian in his Novel 105, where he characterized t0yn as follows: tOyn, H ye Kai 
avdtov<s 0 BEdG TOVG v6u"OUG DNEONKE VOLOV avTHV ELWYOV Katanéwyac 
dvOparnotc.*” Photios, in the further exposition of his ideas about law, emperor, 
and God, refers explicitly to Christ as being vowo0étn¢, the Jawgiver who ac- 
complishes justice.*° 

The sentences so far quoted may suffice to convince us that according to 


35 Kat yap 0 vOpL0c Tapa OEeod KatapxErv TOV Ev TH OTASIW TG MPOALPEGEWS 
GroSvonEVOV AvOpanwv (...) ExElpotovynOn (...) Eisagoge-praefatio, ll. 42-44 
(ibid.). 

© ~Eisagoge-praefatio, |. 45 (ibid.). 

37 D. I, 3, 2 Marcianus libro primo institutionum. 

38 Pi Fr. 169 a (Ed. B. Snell and H. Maehler (Leipzig, 1975], 123) Noépos 6 
TAaVtoOV BaoirEeds / Ovatov te Kal GBavatov. 

° Eisagoge-praefatio, 1. 45 (ed. Schminck, Studien, 6). 

0 Eisagoge-praefatio, 11. 47/48 (ibid.). 

*! For this concept in general, cf. H. Hunger, Prooimion. Elemente der byzanti- 
nischen Kaiseridee in den Arengen der Urkunden [Wiener byzantinische Studien, Band 
I] (Wien, 1964), 117-20 with additional references. 

42 Novel 105,2 (537) (Nov 507, 8-10). 

* Cf. Eisagoge-praefatio, ll. 87-90 (ed. Schminck, Studien, 10): Mpotattowev 
5€ EV TOIcC TITAOLSC TH TEPI TG OVOTAOEWMS KAI ELGbOPGs ALTOD TOD VOuOD Kal TIS 
dikaloovvys eyKeipeva, wo 6u’ avtod tov vonobEtnv Kai Sikarodd6tnv Xpiotov, tov 
GANnOivdv Oeodv Hudv, npoPacireveELv Kai npoKabECecOa1 navtwv tTHv Xprotiavav 
KOl NOV EVYOPEVOL KO TLOTEDOVTES. 
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the Eisagoge preface, the emperor is in a very special way participating in 
God’s creation. This observation can be considered from two points of view. 
On the one hand, the emperor has been robbed of his independent legislative 
competence and reduced to the position of performer of God’s legislative 
wishes. On the other hand, he has been promoted to divine status, which natu- 
rally suits Byzantine imperial ideology very well. Because the preface to the 
Basilics has not been preserved in its authentic, or at least not in its complete 
form,“ it cannot provide us with further insights into the imperial view of law. 
Nevertheless, even this preface does contain some information, but only of a 
matter-of-fact and practical nature. For, beside the lofty theories that the law 
books put forward and that serve as a theological or philosophical foundation 
for imperial power, there also exists a more down-to-earth view of legislation, 
which for jurists at any rate is no less interesting. In that view, which is more 
concerned with legislation than with law, the emperor Justinian plays a role 
which even surpasses that supposed in the abstract speculations on the subject 
of emperor and law. For, as we all know, what the law books contain is, for the 
major part, his legislation. 

What is the real purpose behind the law books? It is the purging, dva- 
KaGOapotc, and the reorganization, d.6pO@woic,* of the old Justinianic laws. 
These are exactly the same reasons Justinian himself had used to justify his 
Digest: the need to order and reduce the immense mass of the jurisprudentia 
veterum.*° The Prochiron also repeats Justinian’s familiar topos of the varietas 
rerum that has caused an intolerable increase of the legal literature and made 
abridgement imperative: .. . 516 te 10 Gneipa ta OvpPaivovta eivat, did te 
TO NAPNAAGYPEVOV TOD Piov Kai ATMKLOLEVOV TOV NO@V KAI TO GVOLOLOV 
TOV TNOTMV Ec TAN ArtEipov oxEdov TN TOV VOLOV ypadnh EANAaKEV.*”” 

This (Macedonian) purge was effected by selecting the most useful and 
most frequently consulted texts, by revising or substituting faulty laws, and by 
issuing Novel laws where none existed. Moreover, the Prochiron announces 


“4 Cf., however, Schminck, Studien, 24—27; cf. also Th. E. van Bochove, OW xe- 
AEDOMEV’ OVLVEKEPAAAIMOAHEV Kal padiav Evtevéiv napéoyopev. Some remarks 
with respect to the nature of the preface to the Basilics, forthcoming. 

*S For this term, or rather €xavdp@Omoic, in general, cf. Hunger, Prooimion, 
103-9; Pieler, ’Avaxd@apote, 65. 

46 Const. Tanta/A€doxev § 18. 

“7 Prochiron-praefatio, \l. 39-41 (ed. Schminck, Studien, 58); on this topos, see 
G. Lanata, Legislazione e natura nelle Novelle Giustinianee (Naples, 1984), 165 ff. 
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that all Latin expressions have been hellenized.** In the Basilics, the relevant 
texts from the Code, Digest, and Novels have been assembled under thematic 
headings, but all contradictory, obsolete, and redundant matter has been ex- 
cised: ... Nav pév Evavtiov Kai thy xpfow ob mapexspevov ev toic Tpay- 
Wool... UmECEASvTES Kal anoKpivavtec, nav 8é, 6 ph GVaAYKALOV, GAAG 
NEPLTTOV ESOKEL, ATOTEHOVTES TIC CUVUddvoENs.”” Considering these purges, 
there is one question which every jurist has asked and continues to ask without 
ever finding a definite answer: what was the relation between the purged and 
the old law? Does the Justinian ex posterior-rule remain valid, which says that 
the later legal rule has priority over the older one: lex posterior derogat legi 
priori? In the prefaces to his first and second Code, Justinian lays down in so 
many words that undated constitutions, those sine die et consule, derive their 
force from the place they have been accorded in the chronological order of 
constitutions within a Codex title.*° The validity of the rule is also evident from 
the fact that the lex citandi,*' which in 529 had been adopted in the first Code 
as a constitution by Theodosios but had been made superfluous by the Digest, 
was consistently omitted in the 534 Code. It is also evident from Justinian’s 
Novels, which, in fact, discard several details of the recently codified law. 
However, did this idea retain its vital force until the period between the ninth 
and eleventh centuries? Was this rule still valid then? Marie Theres Fogen has 
formulated these doubts as follows: “Es gibt Indizien dafiir, daB der Kai- 
serwille als vowoc Eéuwoxoc nicht veraltet und nicht verginglich ist.’ And, a 
little further down: “Sollte sich diese Hypothese, die prinzipielle Gleichwertig- 
keit vergangener und aktueller Gesetze, bewahrheiten, so wird man nach den 
Griinden forschen miiBen, die den Verzicht auf ein echtes Derogationsmodell 
und damit auf eine unerlaBliche Voraussetzung zur Positivierung des Rechts 
ermOglichten oder erzwangen.”” 

Is it too bold to venture the suggestion that one of these grounds is found 
in what I have been sketching above: in the Byzantine concept of God as the 
ultimate source of any legal power? As we have seen, Justinian invested him- 
self as emperor with sole authority as lawgiver by incorporating the jurispru- 


** Cf. Prochiron-praefatio, 11. 52/53 (ed. Schminck, Studien, 58). 
® Basilica-praefatio, ll. 20-23 (ed. Schminck, Studien, 22). 

°° Const. Haec § 2, const. Summa § 3, const. Cordi § 5. 

>! Cf. note 7 above. 

*? Fogen, “Legislation und Kodifikation,’ 34 and 35. 
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dentia veterum. He made the words of the ancient jurists, private persons, his 
own words. However, he could not deal with the words and decrees of his 
imperial predecessors in that way. Therefore, he did not deprive the former 
emperors of their legislation, but allowed the old constitutions to keep their 
own dates and the corresponding legal force. Yet he did do something else. His 
imperial competence did not permit him to make his predecessors’ words his 
own, but what he could do was to take away the legal force of those constitu- 
tions that he had not adopted in his Code. So he could pronounce a legal ban 
against the decrees of his predecessors by simply omitting them from his Code. 
The exclusive authority that he conferred on his Code and the resulting aboli- 
tion of all omitted imperial law is made explicit in const. Summa § 3 (first 
Code) and const. Cordi § 5 (second Code). The emperor could do this because 
his power and competence were identical to that of his predecessors. The Byz- 
antines, on the other hand, do not appear to have had such a strict and legalistic 
concept as put forward by Tribonian, and I certainly do not mean to attribute 
it to them. I only very carefully want to point out the general Byzantine view 
of the divine origin of justice and law, which makes the legal rules more or less 
eternal. It might be a possible explanation for the equivalence of old and new 
rules, or at least for old law remaining in existence. Does that mean that the 
emperor is no longer in a position to enact Novel law? It does not, but one 
thing does not preclude the other. A modern jurist takes for granted that the 
promulgation of new laws about letting and hiring invalidates prior laws about 
the same contract, even if this is not made explicit in the new legislation. To 
our enlightened minds it seems natural that the newer should abolish the older. 
In the Byzantine view, on the contrary, a new legal development is better com- 
pared to a new religious dogma, which does not invalidate anything but simply 
adds to existing dogmas. So prior rules remain valid. 

In this respect the Novels of Leo VI are especially interesting, viewed in 
the light that Marie Theres Fégen has recently shed upon them.’ Leo promul- 
gated a collection of 113 Novels and this queer collection has baffled genera- 
tions of scholars. It was assumed, following Noailles and Dain, that they had 
been made after the purgation of the old Justinian laws, which had resulted in 
what later became known as the Basilics. And, indeed, the 113 Novels are 
interconnected and refer to each other, which means that the collection was 
made not gradually but at one particular moment. Hence, the general view that 


3 Thid. 
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these Novels, called at tv vouwv EexavopPwtiKkai dvaxabdpoetc, were to be 
seen aS a “travail de cabinet.”** Van der Wal and Lokin* consider the collection 
a private, dilettantish product of the emperor, not to be taken too seriously: “Le 
style excessivement verbeux, circonstancié et prétentieux de ces Novelles trahit 
la plume de |’empereur en personne.” 

The philosopher-emperor’s wish to imitate his illustrious predecessor Jus- 
tinian has been noticed by many and is especially evident from the preface to 
his Collection of Novels and from the first Novel, which, as was already 
pointed out by Dain, “sont nettement inspirés par la premiére préface du 
Digeste, la constitution Deo Auctore et la troisiéme préface, la constitution 
Tanta-A€dmxev.””° First of all, the infinite variety of human life is put forward 
as an argument: To nouKkiAov tov GvOparivwv TpaypLatwv Kai tO TOADTPO- 
NOV THs TOD Biov KatactdcEews.>” This explains the extensive legislation since 
Justinian. After thorough investigation of these Novel laws the emperor has 
eliminated all useless and obsolete matter, consigning it to eternal silence: eic 
olytv SinveKn ovveddoavtec,”* but has promoted several customs to legal 
status: Eig vOoLOv MpdoTaeLv Kai TiuhV avnyayouev.*? In the concluding re- 
marks he once more follows Justinian’s example in stating that those rules that 
have been granted legal force will now direct the state, but that those which 
have explicitly or tacitly been abolished will henceforward be banned from 
public life. 

It is a common-sensical preface, without the lofty vision of the Eisagoge. 
Most interesting is the final clause of the first novel, which pronounces exclu- 
sivity. The magistrates and judges were strictly forbidden to refer to a legal 
rule that had lost its validity. They were allowed to make sole use of the laws 
Leo’s father and Leo himself had selected or issued.*! Thus, it refers to the 
Basilics and the Novels, but this reference did not take away the qualification 


** Cf. P. Noailles and A. Dain, Les Novelles de Léon VI le Sage (Paris, 1944), 
VII. 

°° N. van der Wal and J. H. A. Lokin, Historiae iuris graeco-romani delineatio: 
Les sources du droit byzantin de 300 a 1453 (Groningen, 1985), 86. 

°° Cf. Noailles-Dain, XIII and XIV. 

7 Tbid., 5/6-7. 

8 Tbid., 7/18. 

° Ibid., 7/23—24. 

° Cf. ibid., 9/1-8. 

®! Cf. ibid., 15/3-14. 
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of the Novels as a finger exercise. Until the moment that Marie Theres Fogen 
launched the convincing theory that the Novels were instrumental in the ar- 
rangement of the Basilics, minor purges, énavop9atiKkal dvaKaBApoets, as 
an aid to the major purge, T@v vOUwV évaxdOapotc, “Versteht man Leons 
Novellen als kodifikationsbegleitende Legislation, so verlieren sie zumindest 
einiges an auf den ersten Blick irrationaler Beliebigkeit. In my opinion, the 
equivalent of Leo’s collection of Novels is not the private collection of 168 
Novels or the Code, and certainly not the Digest, but the decisiones of Justin- 
ian, the existence of which is mentioned in the const. Cordi and which also 
had the status of constitutions. The comparison is imperfect as all compari- 
sons are, because unlike the decisiones, several Leontic Novels introduce new 
law as well, but the reason and purpose for their existence are very similar. Like 
them, the Leontic Novels do not invalidate all omitted laws, but are decisive in 
doubtful cases that have come to light in the process of making the Basilics. 
As Van der Wal and Lokin formulate it: “la grande majorité de ces Novelles 
n’introduisent pas de nouvelles mesures, mais elles commentent en détail des 
passages obscures ou des contradictions dans les sources justiniennes pour les- 
quels l’empereur propose alors une solution; d’autres lois traitent des contra- 
dictions entre les régles de droit coutumier au neuvieme siécle et le droit justi- 
nien écrit: ici, les difficultés sont tranchées par la condamnation ou 
l’homologation des régles coutumieres en question.”™ This is a perfect descrip- 
tion of what Justinian intended with his decisions, but as the authors still as- 
sumed that the Novels were subsequent to the Basilics, they failed to draw the 
obvious conclusion. The truth is even more manifest in Novel 1, in which Leo 
rebukes his illustrious predecessor Justinian. The latter is reprimanded for not 
observing the beneficial precept undev cyav,© for after the completion of his 
codification Justinian continued to issue Novels, thus creating new contro- 
versy:© dvtiAoyiag Kai épidoc éK tho VoTEpOV ALTO NEMPAYLEVNC 
vnobécEMs OdK OALyNS TPOG Thy NPOTEPaV davaKkekivnpévnys.” This passage 


62 Foégen, “Legislation und Kodifikation,” 31. 

63 On the decisiones, cf. now J. H. A. Lokin, ‘“Decisio as a Terminus Technicus,’ 
Subseciva Groningana 5 (1992), 21-31; cf. also Lokin, “The Novels of Leo and the 
Decisions of Justinian.” 

64 Wan der Wal-Lokin, Delineatio, 86. 

65 Nov. Leon. 1, ed. Noailles-Dain, 11/22. 

6 Thus he is not blamed, as Dain suggested (ibid., 12 note 1), for failing to pub- 
lish the Novels in one collection. 

67 Nov. Leon. 1 (ibid., 13/8-10). 
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reveals much about Leo’s view of legislation. He considered Novels as deci- 
sions to support the job of general legislation and his reproach against Justinian 
was that he did not stop making such decisions after the completion of his 
gvaKc0aporc. In this way Justinian harmed himself by his own efforts: T@ pév 
ODV OLKELM KALATW OVTWS ADTOs dU’ EaVLTOD O TovoTIVvLavds EAMPoaTO.™ 

Leo’s view of Novels as legal measures that decide on existing points of 
doubt or that confirm the tacit disappearance of rules fallen into disuse has 
another consequence. Leo and, I believe, his Byzantine contemporaries, do not 
primarily regard Novels as a means of introducing entirely new rules, as in 
modern practice. New things take time to develop, by becoming customary, 
ovv18e1a. That is the reason why Leo in his preface and in his first Novel, 
too, dwells at such length on customs, a subject entirely ignored by Justinian. 
Legislation in Leo’s time was considerably more passive than in the time of 
the Roman emperors, an attitude that explains the relative scarcity of constitu- 
tions, if we compare the thousand years after Justinian with the five hundred 
years before him. So the origin of new legal developments is—at least partly — 
found in custom, and the emperor’s—at least Leo’s—function was to either 
give such a custom imperial status” or, on the contrary, to ban a custom by 
means of an imperial constitution. The choice between these alternatives was 
also regarded as a kind of decision. 

In this respect, too, the final clause of Leo’s first Novel is once more infor- 
mative. Those laws which have been removed from the “legal structure” (tov 
Vopnipvov €5d0v0G7') must remain forgotten as having proved useless, to0tovg 
aYPToTOVS NyovpEevovG,” and similarly it is forbidden to call upon a custom 
that has not risen to legal status, GAA’ odd’ Eig ovviPELav anoTpEexXELV TTIC 
ovyi Tapa TOO NuEtepov Kpatove AaPotoa 10 EKKpLtov avti TOD ovvnBera 
eival Kai AéyecOar Mpdc vOpov S6Eav Kai tn AvnvexOn.”? Attentive read- 


68 Nov. Leon. 1 (ibid., 13/10-11). 
. 6° The other important source of legal innovation was canon law; we cannot go 
into this in the present context. For Leo’s activities in the field of canon law, cf. Sp. 
Troianos, “Die kirchenrechtlichen Novellen Leons VI. und ihre Quellen,’ Subseciva 
Groningana 4 (1990), 233-47. 

70 Cf. Nov. Leon. 1 (ed. Noailles-Dain, 13/21-24): tac 8 doo1 ovvnPetat ov 
GaVAwG Ed0KOUV odS’ énprAabacs pvOuiZerv ta npGypata, tTAvTAS UNKETL GvVNPEtAG 
GAGYOUS Elval KATAAINGVTEG, GAN Eic EEovoiav Geoniopatos KATAOTHOAVTES. 

7! Nov. Leon. 1 (ibid., 15/6). 
72 Nov. Leon. 1 (ibid., 15/7). 
3 Nov. Leon. | (ibid., 15/12-14). 
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ing of the preface and Novel 1 and due respect for the probability that they 
were composed after the completion of the Novels, therefore after the Basilics, 
make it seem far from impossible that they serve as prefaces to the Basilics 
themselves. That would also shed more light on the connection between Leo’s 
work and that of his father, Basil I: tovg pikp@ pév mpd08EV Tapa TOD Ge1- 
LLVTOTOD TATPOS NOV, vov SE nap’ hudv EyKeKptpEvone 7 te8EeonLGpEvoUG” 
might be interpreted as a reference to the Basilics project, initiated by Leo’s 
father and now completed by himself.” 

Thus an impression of the down-to-earth meaning of legislation is taking 
shape. This down-to-earth meaning as conceived by the Byzantine emperors 
goes side by side with the lofty ideas founded on theology and philosophy that 
treat the law as a connection between God and the emperor. In this matter-of- 
fact concept an imperial law is not supposed to introduce something new, but 
to discard internal contradictions, settle ambiguities, cut legal knots. New law 
is not so much the result of civil legislation as of developing custom, which 
can ideally acquire the status of law by imperial command. 

This view helps to explain why it is so difficult to assess the influence of 
legislation on legal practice. Monographs, particularly those on the subject of 
the Peira,”® show that the judges certainly took legislation, also Novel legisla- 
tion, into account, but that developing custom was taken into consideration as 
well. That was not only general practice, but even legitimate, as is shown by 
Leo’s words: a good and useful custom is worth following and therefore has a 
certain legal force. 

Is anything, in fact, being abolished at all? The purgation projects that 
resulted in the various law books undeniably invalidated many rules. Ac- 
cording to the Prochiron, all invalidated rules have even been assembled in 
one single tedyoc, in order that the invalidation of a rule adopted in it can 
unmistakably be seen by anybody: év evi tedyer Ta Gvypnieva Tévto, teGet- 
KOLEV, OS Av SHAN Kat oadic H tTODtOV apyia TAoL yvMpiCotto.”” But does 


74 Nov. Leon. 1 (ibid., 15/8—10). 

75 For a different view, however, see Fégen, “Legislation und Kodifikation,” 32. 

76 Cf. D. Simon, ODB, s.v. Peira, with further references. 

7 Prochiron-praefatio, \l. 78-79 (ed. Schminck, Studien, 60). Schminck, dating 
the Prochiron in the year 907, identifies this €v teDxoc as the collection of Leo’s Novels; 
cf. Schminck, Studien, 66—with further references—and 132; cf. also idem, 
‘“Frommigkeit ziere das Werk,” 94 with note 159 (on p. 113). 
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this careful preservation of all abolished law in one book not point to the im- 
perishable character of old law? Does it not mean that the reverence for Justini- 


’ anic law, even the invalidated parts of it, continued? Similarly in the Middle 


Ages in the West, unofficial texts from the Corpus Iuris continued to be copied 
and reprinted.”* And might not the East have developed a movement equivalent 
to the western mos gallicus, which took an interest in the unofficial texts and 
resumed the study of them for antiquarian purposes? Perhaps such a movement 
existed under the rule of Constantine VII Porphyrogenitus, who is put forward 
by Balsamon in his preface as responsible for the final purge of the laws: kata 
TIW TEAEVTALAV AVAKGOAPOLV TOV VOLOV, TV YEVOLEVTV Tapa TOD Go1dtLovD 
BaciAéws Kvpod Kwvotavtivov tov Topdupoyevvitov.” That is also the pe- 
riod of the Basilics scholia, which repeatedly refer to texts from the Justinianic 
legislation that had not been adopted in the Basilics. In my opinion, the purge 
undertaken by Leo can, for the major part, be regarded as internally Justinia- 
nic; it consists of clearing the rubbish that is due to Justinian himself, to 
oiket@ Kapatw.®° Leo completes what Justinian has left undone. In compari- 
son with the Justinianic Novels, which had introduced various changes, the 
small amount and different subject matter of the post-Justinian Novels can 
hardly justify such a purge. Justinian is reproached by Leo for having contin- 
ued to make Novels after the completion of his legislation. Leo fulfills what 
Justinian had promised: the reorganization and assimilation of these Justinia- 
nic Novels. In that respect he is completing a sixth-century job in a.p. 900. 
The new element that justified a purgation was the need to determine the status 
of newly developed customs. 


78 On mos gallicus: P. Koschaker, Europa und das rémische Recht, 4th ed. 
(Munich-Berlin, 1966), 105 ff. 

7? Balsamon, praefatio in Comm. in Nomoc. XIV Titulorum, ed. G. A. Rhalles and 
M. Potles, Lbvtayyua tov Vetwv Kai tEep@v Kavdvav, I (Athens, 1852; repr. 1966), 32/ 
5-7. On this passage in general (though with a different view as to its meaning), cf. 
Schminck, Studien, 33-37, with full references to older literature. On Constantine VII 
and his meaning with regard to the field of learning and (legal) science, cf. P. Lemerle, 
Byzantine Humanism. The First Phase. Notes and Remarks on Education and Culture 
in Byzantium from its Origins to the 10th century [Byzantina Australiensia 3] (Canberra, 
1986), 309-46, and, finally, several articles in A. Markopulos, ed., Kavotavtivos Z’. 
0 Tlopdvpoyevvyntos Kai | exoxyn tov [B’.Ave8vijg BuCavtivoAoyiKkn Lovavtnon. 
AedAdou, 22—26 TovAtov 1987] (Athens, 1989). 

8° Nov. Leon. 1 (ed. Noailles and Dain, 13/10). 
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Are we to conclude that laws not adopted in the purge could be revived 
in case of an emergency? That was the question put before Balsamon, and I 
want to conclude with a few remarks about him. It was precisely this question 
that motivated Balsamon to write his commentaries on the Nomokanon, among 
other texts. The episcopacy of the little town of Amisos had been vacant for 
over a year and after repeated requests, the metropolitan of Amaseia, Leontius, 
still failed to act. This prompted the patriarch himself to name a bishop. He 
appealed to Justinianic Novel 123, which stated that after a six-month vacancy 
of the see the patriarch was personally competent to intervene.®! However, this 
particular part of the Novel had not been adopted into the Basilics. Therefore, 
some people maintained that the rule was invalid: éte Kat TLvav AEYOVTMV LN 
SexOfjvar cic Ta PaotALKG Thy TOLAUTHY THC veapac SidtaELv, KavtevOEV 
&npaktov civar.? The emperor himself decided that the Novel was no longer 
valid law and commissioned Balsamon to check what was still valid law, in 
other words, what was contained in the Basilics, and what was not: Kal Eoadon- 
vicoapev noia && adtav évepyodvtd Etovv, M> KO év TH PactALKg@ Edager 
tav éEfjkovta vopipev PiBALov Keipeva, Kai tiva tereiws as UN SEXSEVTO. 
év th avaxa0dpoet irpdaxtnoav.® This apparently perfectly lucid purpose 
should leave no doubt about the matter: all legal rules that were not adopted 
into the Basilics have obviously lost their force of law. Yet Balsamon himself 
shows that it is not quite so simple as that in his comment on the seventeenth 
canon of the synod, which is commonly known as the protasecunda (A' Kai 
B’) and was held in 861." The canon states that it is forbidden for anyone to 
receive all ordinations in immediate succession and thus suddenly rise to the 
episcopal rank, instead of sitting through each successive rank for the full time 
as is prescribed in the law: év ExGotm tayLaTL TOV VEVOLLOLEVOV XPOVOV 


81 Cf. V. Grumel, Les regestes des actes du patriarcat de Constantinople, 2nd 
ed. [Le patriarcat byzantin. Recherches de Diplomatique, d’ Histoire et de Géographie 
ecclésiastiques publiées par |’Institut Francais d’Etudes Byzantines (Paris). Série 1], 
Vol. I. Les actes des patriarches (Paris, 1989), no. 1135. 

82 Balsamon, Comm. in nomoc. I, 9 (ed. Rhalles-Potles, I, 49/26—28). 

83 Balsamon, ibid. I, 32/20—23. On Balsamon and the Basilics in general, cf. B. H. 
Stolte, “Balsamon and the Basilica,” Subseciva Groningana 3 (1989), 115-25. Cf. also 
Grumel, Les regestes, no. 1136. 

& On this synod in general, cf. ibid., nos. 469, 470, and 471; Cf. also Hussey, The 
Orthodox Church, 74 ff; H.-G. Beck, Geschichte der orthodoxen Kirche im byzantin- 
ischen Reich (Gottingen, 1980), 101. 
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gnonAnp@v.® Now the question was, what period does the law prescribe? Bal- 
samon refers to the same Novel 123, which prescribes a period of at least three 
months between the election and the episcopal ordination, in cases where a 
layman has been elected: ovtm pEvtoi (va 0 KOGHLKOS 6 TODTH TH THOTM ELC 
EMLOKONNV ETLAEYEIs LN EVOEWS ENioKOTOS YELPOTOVNEN, GAAG TPBTOV TOLG 
KANPLKOIG ODK EAGTTOV TPLOV UNVOV ovvapLOuNnOH, Kal ovtH (... ) EnioKo- 
oc YELpOTOVvNOy.®° However, as we have seen, this part of Novel 123 had not 
been adopted into the Basilics, and it would seem inevitable for Balsamon to 
conclude that this period of three months lacks any legal force. But Balsamon 
surprises us: “this text would solve the problem, except that the Novel has not 
been adopted into the Basilics; in my opinion that is not an obstacle to the 
solution of the problem” (ote, €1 un EunodiCor 10 LH KatAoTpWEVaI TH 
TOLAVTHV VEAPAV Els TA BAGLALKG, EK TADTNG TEMS TO MEPL TOV AATKOV Gdi- 
BoAov Aveta. NopiCw S& éx todtov, wndév eivar 16 Eunodav TH EmAvoer 
TG GudiBoAtac).®’ For safety’s sake he nevertheless sets aside his personal 
preference and refers to Gregory of Nazianze, who prescribes a lapse of seven 
days for each successive ecclesiastical rank; this term has become the unwrit- 
ten ecclesiastical custom as well. It is interesting information for our argument 
to find that not even Balsamon hesitates to cite so-called invalidated law where 
contemporary regulation is incomplete. 


Conclusion 


Surveying our results, we can draw the following conclusions. The law books 
show signs of two views, which, with a little good will, can be distinguished 
as a theory of law and a theory of legislation. The former concept was primar- 
ily used to support and determine the position of the emperor. It placed him in 
a sort of triangular relationship with God and the law. The secular idea of the 
emperor as sole source of all law was no longer valid; God was recognized 
as the creator of justice and the emperor was God’s instrument. The law was 


8° P.-P. Joannou, Discipline générale antique, I.2: Les canons des synodes parti- 
culiers [Pontificia commissione per la redazione del codice di diritto canonico orien- 
tale, Fonti, fasc. [X] (Grottaferrata, 1962), 479. 

8° Novel 123 (Nov 595/5-10). 

87 Balsamon, Comm. ad can. 17 Synodi primosecundae, ed. Rhalles-Potles, II 
703/21-24. | 
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prerequisite for the realization of God’s aim and the establishment of dixa1o- 
ovvn on earth. That made the emperor, in his role of lawmaker, a contributor 
to God’s creation in a very special way. There is a juridical danger inherent in 
this view—or at least we modern jurists regard it as a danger—that is, that 
morals and law are identified and that the formal correctness of a law is made 
subordinate to the moral value of its contents. After all, it was always God’s 
purpose that was at stake. Leo the Wise repeatedly exemplifies this view. As 
Foégen has put it, “Leo erweist sich als ein Feind des Rechts, wo ihm, wie in 
den Novellen 24—27, andere Normativitaten das Gliick der Untertanen besser 
zu verbiirgen schienen. Er besa den Mut—oder die Weisheit—mit den Mit- 
teln des Rechts, den Gesetzen, das Recht aus den Angeln zu heben.”®* Another 
consequence of the concept of God as the ultimate source of law and justice 
could be what I call the semi-immortality of legal rules. They can be consigned 
to silence, robbed of their validity, banned from the “legal structure,” but they 
remain in store, patiently awaiting their possible resurrection. 

Side by side with this lofty view exists a more down-to-earth idea of what 
legislation is supposed to attain. This is immediately connected with the Ro- 
man and the Roman-Byzantine tradition, which ends and, for the Byzantines, 
begins with the codification of Justinian. It is impossible to imagine the ninth- 
and tenth-century law books without this sixth-century emperor. The large- 
scale purgation undertaken by Leo VI consists for the major part in clearing 
up the rubbish created, in Leo’s opinion, by Justinian himself, because he con- 
tinued to issue Novels after the completion of his legislation. As Leo sees it, 
Justinian put the cart before the horse by making all sorts of decisiones after 


A.D. 534, decisions he called Novels. It is true that application of the Novels | 


was possible with the aid of the rule that lex posterior derogat legi priori, but 
it was precisely this rule which in the Byzantine view had lost its strict mean- 
ing. Leo’s Novels show the correct way. When the Basilics were completed, he 
stopped making novel decisions. The corrective purgations, €mavop8wtiKat 
avaKxa8apoetc, were instrumental for the major purgation, t®v vOuwv dva- 


kG8apotc. Perhaps minor and major purgations were published together. Re-- 


newals on the other hand are to be expected from legal recognition of good 
and useful customs rather than from independent authoritative intervention. 
This reveals Justinian’s lawgiving activities as far more active and drastic oper- 


88M. Th. Fogen, “Leon liest Theophilos: Eine Exegese der Novellen 24—27 des 
Kaisers Leon VI.,” Subseciva Groningana 4 (1990), 83-97 (97). 
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ations on legal practice than the purgations—Novels and Basilics—of Leo. 
But as Justinian took a pride in his decisiones and caused fifty of them to be 
issued, possibly to celebrate his fiftieth birthday,” so Leo took an even greater 
pride in his self-control, in compliance with the rule of undév ayav.” Justinian 
was admittedly neprmvuptoc év BaotAetoiv”! and had accomplished the most 
admirable work of making the laws a single body, €pyov d€to8abpactov, thy 
TOV VOLOV OANV CMLATtONOTaAV,” but unlike Justinian Leo had known how to 
draw the line in his great purgation of the laws. This made him, wc Enoc einetv, 


HrAdGOHOG EV HLADGOhOtG.” 
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89 W. J. Zwalve, “Lucubratiunculum de Iustiniani Augusti die natali,” Subseciva 
Groningana 1 (1984), 133-42; cf. also Schminck, “Frémmigkeit ziere das Werk,’ 81 
with notes 15 and 16 (on p. 98). 

9 The prefaces to the Prochiron and the Eisagoge also speak of purgations, one 
laid down in sixty, the other in forty books. The two works themselves are not purga- 
tions, but an epitomized edition and an introduction, respectively. The Prochiron pref- 
ace lays much emphasis on the educational function of the work and refers to the purged 
law for details. The Eisagoge is a peculiar case of its own. It exudes the ambition of 
Photius, who probably wished to thwart the legislative project already started by Basil- 
ius by imposing his own “purge” in forty books. The Eisagoge is the only lawbook 
which is explicity given legal force, and its preface is very pretentious. Yet here, too, 
the necessity to facilitate legal education is put forward to justify its existence. The 
Epitome is introduced in so many words as a summary of the Basilics, which does 
not contain anything new, napegeBGAAonEV pndev €€ oikeiwv o0eyEGuevor. (Epitome 
praefatio, \l. 76/77, ed. Schminck, Studien, 118). 

91 Nov. Leon. 1 (ed. Noailles-Dain, 11/12; Basilica-praefatio, 1.5, ed. Schminck, 
Studien, 22). 

°2 Nov. Leon. 1 (ed. Noailles-Dain, 11/16). 

°3 Cf. Epitome-praefatio, \\. 63/64 (ed. Schminck, Studien, 116/118). On this sur- 
name oo0ddc¢ and 1Adcodoc, cf. C. A. Spulber, Les Novelles de Léon le Sage [Etudes 
de droit byzantin, III] (Cernauti, 1934), 42ff. See also C. Mango, Byzantium and Its 
Image (London, 1984), pt. XVI, p. 68. 


Justice and Finance in the Byzantine State, 
Ninth to Twelfth Centuries 


PAUL MAGDALINO 


To the modern, democratic, constitutional way of thinking, justice and finance 
belong to separate departments of state. We take it for granted that justice is a 
function of the judiciary and finance a function of the executive, that the state’s 
duty to settle disputes and redress legitimate grievances is a different adminis- 
trative business, requiring different personnel and a different approach, from 
the state’s need to pay the costs of government. Any overlap between the two, 
which gives judges responsibility for the assessment and collection of taxes, 
or allows tax officials to judge lawsuits, seems like a recipe for abuse—for 
how then can government officials be prevented from taking unfair advantage 
of their positions to enrich the treasury or themselves at the citizen’s expense? 

Byzantines were not entirely untroubled by this consideration, as we can 
see from a letter written by Michael Psellos on behalf of the magistros Gregory 
to the judge (kites) of the Boukellarioi theme, asking him to establish the 
boundary between his properties and those of the emperor.' The emperor had 
already given instructions to this effect, but Gregory wanted to make sure “that 
you make the division of the disputed terrain justly and humanely and that you 
do not favor the side of the sekreton, but adhere to justice’? The magistros, as 
an interested party, clearly had reason to suspect that the judge would put his 
duty to augment imperial revenue before his duty to administer impartial jus- 
tice. Psellos, as a friend of the magistros, evidently sympathized. But neither in 


' Scripta minora, ed. E. Kurtz and F. Drexl, 2 vols. (Milan, 1936-1941), I, 113. 
? Thid.: iva dixaiws Kai diAavOpanws thy Siaipeoty TOV GuoLOPNnTOvLEVaV 
TOUONG Kai LN TPOGOs TH GEKPETIKG LEpEL, GAAG TH Sikaiw Ady oTOLYTONG. 
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this letter nor in the rest of his voluminous correspondence with or concerning 
provincial judges did it once occur to Psellos to suggest that there was anything 
wrong with the way that these officials combined fiscal and judicial responsi- 
bilities.3 Indeed, there is one letter in which he presents the combination as a 
thoroughly good thing. Recommending a certain patronage seeker to the caesar 
John Doukas, Psellos assures the caesar that the candidate has already given 
proof of his “judicial spirit” and will make an excellent theme judge, “for he 
will not only distinguish himself justly in his appointed theme, but if there is 
any opportunity for increasing the emperor’s treasure, he will increase it and 
add it to the treasury.” * 

The broad competence of the thematic judge partly reflects the lack of 
specialization at the provincial level of government. But this is not the whole 
explanation. The administrative ethos we sense in Psellos’ letter was very 
much a feature of central government in the mid- to late-eleventh century, espe- 
cially under Constantine X Doukas (1059-68), the brother of the caesar John 
Doukas and emperor at the time of writing. About Constantine’s regime, Mi- 
chael Attaleiates has this to say: 


The emperor desired above all else the increase of public finance and 
the hearing of private lawsuits, and he expended the greater part of his 
imperial care on such things, concerning himself less with other impe- 
rial matters—I mean military affairs and generalship and the glory that 
comes from them—preferring to be distinguished in the aforesaid civil 
matters (toic eipnévois NOALTIKOIc). On account of these the Roman 
state was shaken by specious vexations and sophistic methods and a 
swarm of litigious questions and the complexities of fiscal investi- 
gations (cexpetiK@v Cntnpdtov émmdokaic). It became the com- 
mon concern of all to accomplish such things, so that even soldiers 
were transformed and instructed themselves in the basics of such 
knowledge.° 


3 See in general G. Wei8, Ostrémische Beamte im Spiegel der Schriften des Mi- 
chael Psellos, MiscByzMonac 16 (Munich, 1973), 48-58. 

4 Ed. K.N. Sathas, Mecotmvixnh BiBAto6jKn, 7 vols. (Venice-Paris, 1872-94), 
V, 399-400: “Ott pév odv SikaotiKh éxov yori O avip, Ett Kai TOig NEpt TTV 
KovpatMpetav NPAyWAoL HET Tig AKpiBodc SiKaroabvns ExPTHoato, OAVTOG TPOAGL- 
Bdvetc Kai WApTUpPEIc. . . oD Yap L6vov dikaiwe TH AAXOVTL TOUTOV Gévati Sianpew- 
elev, GAAG Kai ei tic TPddacIc bu Fv av adténBein Onoavpdc Paciréws, TAVTHV TE 
ETOVENGELE KOI MPOONOPLELTAL TO TAPE. 

5 Michael Attaleiates, Historia, Bonn ed. (1853), 76. 
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This passage, written by a lawyer of the time, is remarkable for the way it 
presents imperial finance and imperial justice as a single bureaucratic complex 
of “civil” affairs. Of course, Attaleiates, the apologist for Nikephoros Botanei- 
ates, had his reasons for wanting to portray the Doukas regime as one of un- 
healthy, inflated bureaucracy. But Psellos, who was well disposed to the Dou- 
kai, also emphasizes Constantine’s interest in finance and justice, and similarly 
distinguishes his administration of civil affairs (6nwc HEV TA NOALTLKG HETEX- 
eipicato mpaywata) from his policy toward the army (Omm¢ 5€ TH oTpATH 
mpoonvexOn).° In general, we should note the high incidence of the adjective 
MOALTLKOG in sources of the period, an adjective which by the eleventh century 
denoted not only civil as opposed to military matters, but also the capital as 
opposed to the provinces—Constantinople being in effect the only city worthy 
of the name. The judges of the law courts in Constantinople were the politikoi 
dikastai.’ Psellos refers to law and rhetoric as the “civil arts” (noA.tiKal Téx- 
vat).2 In one passage of his Chronographia, he notes the favor with which 
recent emperors had treated the moAitiKOv yévoc, meaning the civil establish- 
ment; and in another passage he observes that Constantine Doukas, by granting 
court titles to tradesmen (Bavavoot), effectively removed the dividing wall 
between the senatorial order and the noAitiKOv yévoc—here meaning the 
guilds of Constantinople.’ 

The regime of Constantine X represents an extreme phase in the evolution 
of Byzantine imperial government. As Attaleiates and even Psellos were well 
aware, it coincided with the beginnings of a sharp military and political col- 
lapse. It would be wrong, however, to conclude that the close relationship of 
finance and justice evoked by Attaleiates was a recent phenomenon, or that it 
was somehow symptomatic of a degeneration in Romano-Byzantine adminis- 
trative practice. We should not be led astray by our admiration for Roman law 
into assuming that there was anything especially rational or efficient about the 
administrative tradition in which that law had evolved. In the words of A. H. 


® Michael Psellos, Chronographia, ed. E. Renaud, 2 vols. (Paris, 1926-28), II, 
146, 138. 
7 See, e.g., Zepos, Jus, I, 630; Peira, 7.1, 16 (ed. Zepos, Jus, IV, 27, 30-31); 


~ Kekaumenos, ed. G. G. Litavrin, Sovety i rasskazy Kekavmena (Moscow, 1972), 128. 


8 Ed. Sathas, Meoaiovikn BipAro8yjKn, IV, 395. Cf. Chronographia, ed. Renaud, 
II, 139, where Psellos states that when Constantine X presided over lawsuits, ovk Gov- 
VETOS TV TOV TOALTIKOV DTOPECEMV. 

° Ed. Renaud, II, 83, 145. 
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M. Jones: “A professional judiciary had always been alien to Roman tradition. 
The administration of justice was one of the functions of a magistrate, whose 
principal duties might be administrative, financial or military.” '° In Justinian’s 
reform legislation, the Greek equivalent of the Latin iudex is not Kpitic but 
apyav; neither Justinian, nor his bureaucrats who shared his meticulous con- 
cern for correct administrative procedure, envisaged that this might best be 
achieved by separating the judicial from the financial functions of the praeto- 
rian prefects and their subordinate governors."! 

As Jones’ statement indicates, finance was not the only area of executive 
government with which justice overlapped. In a society so geared to defense 
as the Late Roman and Byzantine Empire, military commanders acquired con- 
siderable powers over both soldiers and civilians, and were reluctant to yield 
these powers to civil judges.'* Yet apart from this issue of the “competent 
court,’'? the fusion between justice and defense was not as many layered and 
did not go as deep as the fusion between justice and finance. Justice and fi- 
nance were permanently and inextricably linked in four ways: 

1. The public fisc (0 5nudo1os AGyoc/ tO SnoLOVv) was by law a benefi- 
ciary of numerous fines and forfeits arising from private lawsuits in matters of 
dowry, inheritance, sale, and contract. 

2. The fisc received all property confiscated as a result of criminal convic- 
tions—most frequently and notoriously for treason against the emperor. 

3. The fisc was itself a party to litigation in cases involving the payment 
of taxes or the disputed ownership of land claimed by the state. 

4. The fisc produced and stored much of the written documentation on 
which claims to property ownership were based. Fiscal surveyors and assessors 
provided landowners with copies of the relevant entries in the tax register 
(icoK@5iKa), and also with detailed inventories of their holdings (npaxtiKd)."* 
If a landowner lost his records, the archives of the fisc might provide the only 


'0 A. H. M. Jones, The Later Roman Empire, 284—602 (Oxford, 1964), I, 499. 

'! See, e.g., Nov 8, 17; John Lydus, De Magistratibus, passim (ed. and tr. A. 
Bandy, Ioannes Lydus, On Powers, or The Magistracies of the Roman State [Philadel- 
phia, 1983]). 

'2 See G. Dagron and H. Mihaescu, Le traité sur la guérilla de l’empereur 
Nicéphore Phocas (963—969) (Paris, 1986), 109-11, 269-72. 

13, See R. J. Macrides, this volume. 

14 See N. Svoronos, “Recherches sur le cadastre byzantin et la fiscalité aux XIe 
et XIIe siecles: Le cadastre de Thebes,” BCH 83 (1959), 47-63 (repr. in idem, Etudes 
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written evidence for his property rights.'* Disputes over ownership were not 
uncommonly settled by the division of land in proportion to the relative tax 
liabilities of the litigants.'° For its part, the fisc needed to be informed when 
property changed hands in order to keep its records up to date."” 

Looking at justice in relation to finance should therefore provide some 
useful insights into its operation as a function of imperial government. Since 
it is impossible to cover all four aspects of the relationship in this short paper, 
I propose to concentrate on point three, and to a lesser extent on point four; in 
other words, to discuss fiscal justice, the judicial involvement of the fisc in 
matters of tax payment and landownership. This, I believe, is the aspect of the 
relationship that saw the most significant development in the period that inter- 
ests us. I shall also confine my attention to the workings of central government. 

The ninth century is an appropriate starting point, because it opened with 
the drastic financial reforms of the emperor Nikephoros I (801-811), which 
consolidated the basis for the middle Byzantine fiscal system.'* The hostile 
account of Theophanes presents these reforms as a package of ten “vexations” 
that Nikephoros devised to extract more money from his subjects.'° In the con- 
text of criticizing the “greed” (o\Aapyvpia) of the “all-consuming” (mayod- 
yoc) Nikephoros, Theophanes mentions the “evil and unjust” law court that the 
emperor established at the Magnaura. “The tyrant’s aim, as the reality showed, 
was not to award the poor their rights, but through this court to dishonor and 
imprison all men of rank and to transfer everything to himself—which indeed 
he did.” It is not clear whether the lawsuits judged in this court were brought 
by the state or by peasant victims of magnate injustice, but the defendants were 
clearly wealthy landowners. Thus, although Theophanes draws no explicit con- 


; ‘organisation intérieure, la société et l’économie de l’empire byzantin ({London, 
}). 

'> See, e.g., Actes de Lavra, ed. P. Lemerle, et al., I (Paris, 1970), no. 11. 

'© Peira, 23.5, 37.1-2; cf. 9.10: Zepos, Jus, IV, 86, 148, 39. 

'’ This is the explanation given by the Peira for the fact that the magister cen- 
suum used to be responsible for opening and validating wills: Peira, 53.2 (Zepos, Jus, 
IV, 222); cf. Novel 44 of Leo VI, ed. P. Noailles and A. Dain, Les Novelles de Léon VI 
le Sage (Paris, 1944), 179 (on which see also below, 100-101). 

'® See in general Pavlos E. Niavis, The Reign of the Byzantine Emperor Nice- 
Phorus I (A.D. 802-811) (Athens, 1987), especially 91-113. 

'’ Theophanes, Chronographia, ed. C. de Boor (Leipzig, 1883), I, 486-87. 

*° Ibid., 478-79, 489. 
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nection with Nikephoros’ fiscal measures, it is reasonable to suppose that the 
court provided judicial backing for them, and above all for the emperor's policy 
of hikanosis, which resulted in the confiscation of “excess” magnate property, 
especially from the great religious houses.”! Certainly the court seems to point 
the way to the systematic discrimination in favor of the poor landowner, which 
was to be introduced by the emperors of the tenth century. 

It is not known whether the court at the Magnaura was maintained by 
Nikephoros’ immediate successors; the chroniclers merely report that Leo V 
(812-821) and Theophilos (827-842) cared greatly for justice and were con- 
cerned to protect the poor against the rich and powerful.” We are better in- 
formed about the provision of justice under Basil I (867-886). The Vita Basilii 
and Skylitzes record that Basil made conspicuous efforts to improve the train- 
ing, status, and salaries of judges, whom he established “in almost every street 
and revered tribunal (kata nacav oyed0v Gyviav Kal mav evayes Evdi- 
aitnua).’?? The Vita Basilii makes special mention of the court Basil estab- 
lished at the Chalke, the building at the main entrance to the imperial palace, 
whose dilapidated structure he restored specially for the purpose.” Skylitzes 
mentions that the emperor appointed judges to try cases at two other locations 
similarly situated on the edge of the palace: the covered hippodrome and the 
Magnaura.”> The tribunal at the covered hippodrome, in fact, went back at least 
to the reign of Basil’s predecessor Michael III (842—867),”° and it is tempting 
to see the court at the Magnaura as a continuation or revival of an older institu- 


21 See N. Oikonomides, “De |’imp6t de distribution a l’impot de quotité. A pro- 
pos du premier cadastre byzantin (7°-9° siécle),” ZRVI 26 (1987), 17-18. 

22 Theophanes Continuatus, Bonn ed. (1838), 30-31, 87-89, 92-94. 

23 Tbid., 259. 

4 Tbid., 259-60; on the building, see C. Mango, The Brazen House (Copenhagen, 
1959); A. Berger, Untersuchungen zu den Patria Konstantinupoleos (Bonn, 1988), 
242 ff. 

25 Ioannis Scylitzae synopsis historiarum, ed. 1. Thurn, CFHB 5 (Berlin-New 
York, 1973), 133: tomouc Exitndetovus Goopioas avtoic, tThv te Mayvavpav Kat TOV 
KOAODUEVOV immddpopov Kai tThv Aeyouévnv XaAxtyv. On the location of the Mag- 
naura, see Berger, Untersuchungen, 266-68; on the covered hippodrome, see next note. 

26 Theophanes Continuatus, 193; on the covered hippodrome, see R. Guilland, 
“L’hippodrome couvert,” BS! 19 (1958), 26-72 (repr. in idem, Etudes de topographie 
de Constantinople byzantine [Berlin-Amsterdam, 1969], I, 165-210). Guilland identi- 
fies the building with the emperor’s “private” hippodrome in the Great Palace, and the 
identification seems to have won general acceptance: see most recently Berger, Unter- 
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tion.2” If such it was, however, Basil I is unlikely to have used it in quite the 
same way as Nikephoros I had done. It is clear from the Vita Basilii that Basil 
wanted to be seen to be running a fair and gentle fiscal regime. Having de- 
scribed his appointment of judges, the Vita adds: “he devised not only these 
things for the complete annihilation of injustice, but even gave himself to this 
business.” Whenever he was free from the other cares of state, he would go 
down to the Genikon, the main fiscal bureau, to sit and hear the complaints 
lodged by aggrieved taxpayers. Basil “would examine these with great effort 
and constant care, and thus he both defended the injured and through lawful 


punishment stopped the perpetrators of injustice from daring to do anything 
928 


similar again. 

The Vita Basilii returns to the subject of Basil’s fiscal benevolence in a 
later passage, describing Basil’s response to a suggestion by the logothete of 
the Genikon that “equalizers” (€€.omtat) and “supervisors” (€m6mt01) should 
be sent to the provinces to reallocate abandoned lands that had fallen to the 
fisc by escheat. The logothete’s motive in suggesting this measure was to please 
the emperor by augmenting imperial revenue. Basil, while ostensibly approv- 
ing the measure, did not approve the officials whom the logothete nominated 
to the task. When the logothete protested that these were the best men in the 
government, Basil replied that he regarded the task as so important that he 
should ideally undertake it himself, but since this was unbefitting, he would 
delegate it to the two magistroi of the state (toig Svoi th¢ noAttetac pa- 
yiotpoic). As Basil had no doubt foreseen, they excused themselves on the 
grounds of old age. He then declared that since there were no suitable candi- 
dates, the fiscal inquest would have to be abandoned. Better that some of his 
subjects should illegally gain more than their due than that anyone should 
wrongfully be ruined. Thus, for the rest of his reign the provincial population 


suchungen, 264—65. But the phrase “covered hippodrome,” as used by the Book of 
Ceremonies, could be shorthand for the vaulted substructures of the main public Hippo- 
drome between the imperial box (Kathisma) and the curved southwestern end (Sphen- 
done). The topographical indications in the Book of Ceremonies would fit this location, 


_ which, in the sixth century, had housed a judicial archive; the subsequent establishment 


of a law court at the same place is therefore far from implausible: John Lydus, De 
magistratibus, 3.19 (ed. Bandy, 160-62). 

27 The building was frequently used as a “‘parliament” hall in the eighth and ninth 
centuries: for references see Berger, Untersuchungen, 267 note 207. 

28 Theophanes Continuatus, 260-61. 
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remained subject to no fiscal inquest (avénontoc Kai dvetfowtos 7H MAAAOV 
Elmer EdeVOEPdc te Kai GSidmpaKtos), freely enjoying the benefit of adjoin- 
ing vacant land.” 

It is evident from the passages just summarized that ninth-century Byzan- 
tium had no satisfactory regular mechanism for dealing with fiscal injustice, 
and Basil I’s judicial reforms provided no lasting solution. The fisc was its own 
court of appeal against the malpractice of its officials, whom it appointed with 
the primary purpose of raising as much revenue as possible. Only the personal 
intervention of the emperor could counteract the natural tendency of the Sys- 
tem to pursue finance at the expense of justice, and the only officials with the 
judicial authority and independence to act on the emperor’s behalf were the 
two magistroi. 

The college of two or exceptionally three magistroi was a survival from 
an earlier period when the title of magistros had denoted real administrative 
responsibility. The evolution of this title into a purely honorific d&ia 514 Bpa- 
Betov was still not fully complete at the end of the ninth century, despite the 
tidy classification imposed by the treatise of Philotheos, and the same could 
be said of the next title down, that of patrikios.*° This is clear from Novel 44 
of Leo VI, on the validation of wills, which provides a bird’s-eye view of the 
central judiciary at the time. Leo not only confirmed the prevailing custom 
according to which wills were now sealed by the koiaistor; he also ordered 
“that our magnificent magistroi and patrikioi and the eparch of the city and the 
others who are constituted over judgments should solemnize the dispositions 
with the authentication of their seals.”2! The association of the magistroi and 
patrikioi with specialized judicial magistrates suggests that the decisive factor 
in the selection of this group was jurisdiction. In other words, the magistroi 
and patrikioi were not only important parts but the senior elements of the judi- 
ciary in Constantinople, beside the koiaistor, the city prefect and the other 
judges—presumably those who sat in the courts of the covered hippodrome, 


9 Tbid., 346-48. 

°° N. Oikonomides, Les listes de préséance byzantines des IX°—X‘siécles (Paris, 
1972), 87, 93, 95, 28, 294-95; J. B. Bury, The Imperial Administrative System in the 
Ninth Century (London, 1911), 29-33. 

*' Ed. Noailles—Dain, 179. On the eparch and the koiaistor (the Late Roman 
quaestor sacri palatii), see Oikonomides, Listes de préséance, 319-21, and Macrides, 
“The Competent Court,” this volume, pp. 117-29. 
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the Chalke, and the Magnaura. One is reminded of the judicial commission 
named in the prooimion to the Ecloga of Leo III, who states that he summoned 
“our glorious patrikioi, the glorious kuestor [sic], the glorious hypatoi and 
antigrapheis.”** Or one recalls the group of gloriosissimi iudices, including 
one patricius without any other office, who represented Justinian at the Fifth 
Ecumenical Council in 553.*? The conclusion would seem to be that despite the 
undoubted changes that had occurred since the sixth century**—the erosion 
of the praetorian prefecture; the rise of the city prefecture; the decline of the 
Justinianic appeal court in the imperial Portico;*> and the rise of the courts at 
the Magnaura, Chalke, and covered hippodrome—supreme judicial authority 
under the emperor continued to lie with the college of imperial dignitaries who 
formed the imperial consistory and who, apart from the koiaistor and the 
eparch, had no more specialized functions: their jurisdiction was inherent in 
their titles and their status as archontes.*° 

For our purpose, the main point is that the reigns of Basil I and Leo VI, 
important though they were for the codification of the law, made no major 
changes to the judicial system that perceptibly affected the relationship of jus- 
tice and finance. Basil I, it is true, created the office of mystikos, which was to 
acquire important judicial and financial functions, but its original purpose is 
unclear.*’ The reign of Leo VI saw the compilation of a collection of laws on 
fiscal and related matters that might reflect a desire for a more specialized 
approach,** but it is not known who commissioned the work, and it is notable 


32 Ed. L. Burgmann, Ecloga: Das Gesetzbuch Leons III. und Konstantinos’ V. 
(Frankfurt a.M., 1983), 162; on the antigrapheis, subordinates of the koiaistor, see O1- 
konomides, Listes de préséance, 321-22, and cf. Macrides, “The Competent Court.” 

33 The group consisted of Peter, patricius and magister officiorum, Patrick the 
patricius, and Constantine quaestor sacri palatii: ACO, IV, 27-28. 

34 On these, see now J. F Haldon, Byzantium in the Seventh Century: The Trans- 
formation of a Culture (Cambridge, 1990), chaps. 5 and 7, especially 201 ff, 264—76. 

35 See Justinian, Nov 82.3; Berger, Untersuchungen, 419. 

36 Cf. Basilics, 60.21, 32 schol. 3: 6 énapyoc, 0 Kovalotwp Kal oi AoITOL 
Otpatnyot . .. On the imperial consistory or sekreton, see Bury, Imperial Administra- 
tive System, 83-84. 

7 For discussion and older bibliography, see P. Magdalino, “The Not-so-secret 
Functions of the Mystikos,” REB 42 (1984), 229-40 (repr. in idem, Tradition and Trans- 
formation in Medieval Byzantium [Aldershot, 1991]). 

38 Ed. L. Burgmann and D. Simon, “Ein unbekanntes Rechtsbuch,’ Fontes Mi- 
nores 1 (1976), 73-101. 
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that Leo himself issued hardly any fiscal-related legislation—in strong con- 
trast to his tenth-century successors. 

The legislation issued by Romanos I, Constantine VII, and Basil II to 
prevent the purchase of peasant landholdings by the “powerful” has tradition- 
ally been seen as a brave but failed attempt to save the state from the creeping 
tide of feudalism.*? I would prefer to see it as the beginning of the development 
whereby the state itself joined in the process of feudalization, by extending the 
definition of the fisc, the amount of land under fiscal ownership, and the effec- 
tive lordship of the fisc over all free peasant proprietors.*° What cannot be 
doubted is that this legislation added a new and permanent strand to the nexus 
of ties between finance and justice, because it defined landownership ac- 
cording to fiscal categories, and discriminated in favor of the category of land- 
owners that the fisc could most easily exploit. That judges took the legislation 
seriously is clear from specific cases in the Lavra archive and in the Peira;*! 
that the legislation remained in force throughout the eleventh and twelfth cen- 
turies is evident from a Novel of Manuel I* and from the continued distinction 
between the “powerful” and the “poor” in official terminology of the twelfth 


°° Texts: Zepos, Jus, I, 205-17, 222-26, 240-44, 249-56, 263-67. The secondary 
literature is extensive. See, most recently, the following: P. Lemerle, The Agrarian His- 
tory of Byzantium (Galway, 1979), 85 ff; A. Harvey, Economic Expansion in the Byzan- 
tine Empire, 900-1200 (Cambridge, 1989), introduction and chaps. 1-2; M. Kaplan, 
Les hommes et la terre a Byzance, du Vle au XIe siécle (Paris, 1992), chap. 8; H. Saradi, 
“On the ‘Archontike’ and “Ekklesiastike Dynasteia’ and ‘Prostasia’ in Byzantium with 
Particular Attention to the Legal Sources: A Study in Social History of Byzantium,” 
forthcoming in Byzantion. On the old chestnut of Byzantine feudalism, see J. Haldon, 
“The Feudalism Debate Once More: The Case of Byzantium,” The Journal of Peasant 
Studies 17 (1989), 4—40. 

0 N. Oikonomides, “L’évolution de l’ organisation administrative de l’empire by- 
zantin au XI° siécle (1025-1118),’ TM 6 (1976), 137 (repr. in idem, Byzantium from the 
Ninth Century to the Fourth Crusade (Aldershot, 1992]); idem, “Terres du fisc et revenu 
de la terre,” in Hommes et richesses dans l’Empire byzantin, IIT: VIII--XV° siécle, ed. V. 
Kravari, J. Lefort, and C. Morrisson (Paris, 1991), 321-37; G. Litavrin, “Le probleme 
de la propriété d’Etat en Byzance aux X*-XIF siécles,” Butaviiaxd 9 (1989), 9-46. 
Note that Romanos I incorporated the newly conquered district of Melitene into the 
imperial domain as a kouratoria: Theophanes Continuatus, 416-17. 

“1 Actes de Lavra, 1, no.4; Peira, 5.10, 7.1, 9.2 and passim, 14.22, 15.10, 23.3, 
40.12, 57.1: Zepos, Jus, IV, 20-21, 32, 38-40, 48, 51-53, 85-86, 167, 228. 

*” Ed. R. Macrides, “Justice under Manuel Komnenos: Four Novels on Court 
Business and Murder,’ Fontes Minores 6 (1985), 130-32, 177-78. 
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century. The distinction is easy to miss because the words névng¢ and névytec 
are not used, but it can be deduced from a passage in Balsamon that “poor” 
taxpayers were clearly distinguished from the dynatoi by their “humble en- 
tries” (tTANELVOL OTLYOL) in the tax register. It emerges from the same source 
that bishops devoted some ingenuity to arguing that they were not “powerful,” 


which suggests that the discriminatory legislation of the tenth century was still 


in force.” 


Not much attention has been paid to the administrative context in which 
that legislation was promulgated, and indeed there is little to go on. It is worth 
noting, however, that the work of Romanos I coincided with the career of the 
man who can perhaps be characterized as the first known justice minister of 
the middle Byzantine period. This was the magistros Kosmas, a nephew of 
the patriarch Photios, whom Theophanes Continuatus describes as oogov Kai 
VOLOLAGT Kal TOV TOALTLKOV KpLTHNpiwv TpatLotov.“ Kosmas settled a land 
dispute in favor of the inhabitants of Ierissos, he issued a ruling on the status 
of paroikoi, and one should not dismiss out of hand the information of those 
manuscript traditions, which state that he dictated (Dmnyépevoe) Romanos’ 
Novel of 934.* Since his brother Sergios was Romanos’ spiritual father, to 


43 Commentary on Canon 7 of the Quinisext (Council in Trullo): ed. G. A. Rhal- 
les and A. Potles, Lovtaypa tv Oeiwv Kai tEep@v Kavovov, II (Athens, 1852), 323. 
The expression occurs in two other texts: the Life of St. Cyril Phileotes, ed. E. Sargo- 
logos, La Vie de S. Cyrille le Philéote, moine byzantin (Brussels, 1964), 231; and a 
chrysobull of Manuel I: ed. Zepos, Jus, I, 380. Svoronos, in commenting on this latter 
text, interpreted the phrase t@v G0 taneivav otixov as referring to the taxpayers who 
paid in low-denomination coinage, in contradistinction to those, TOV DNOKELLEV@V TALC 
xapayatc, who could afford to pay in gold coin: Svoronos, “Le cadastre de Thebes,” 
110; idem, “Les privileges de l’église a l’"époque des Comnénes: Un rescrit inédit de 
Manuel Ier Comnéne,” TM 1 (1965), 344 (also repr. in idem, Etudes). The Balsamon 
passage makes it clear, however, that ot.yoc does not refer to coinage. Further, the fiscal 
term for gold coin was yépaypa, not yapayy, the word for “mint”; the vmoKeipevor 
TLC YAPAyaic must therefore have been those peasants subject to “mint duty,” that is, 
unpaid service in the mint in the Great Palace of Constantinople: Nikolaos Mesarites, 
Die Palastrevolution des Johannes Komnenos, ed. A. Heisenberg, Programm des k6nig- 
lichen alten Gymnasiums zu Wiirzburg (Wiirzburg, 1907), 25—26. For the use of tamet- 
voc, rather than névnc/ntwydc, as the opposite of duvatdc, see Skylitzes, ed. Thurn, 
347, 

“4 Theophanes Continuatus, 433-34, 448. 

4S Actes du Protaton, ed. D. Papachryssanthou (Paris, 1975), no. 6; Actes d’Iviron, 
I, ed. J. Lefort, N. Oikonomidés, and D. Papachryssanthou (Paris, 1985), no. 4; G. 
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whom the emperor deferred deeply in spiritual matters, it is not unlikely that 
Kosmas exerted comparable influence in secular affairs.” It is also worth not- 
ing that the Escorial Taktikon of 975 lists a number of judicial offices—thes- 
mophylax, kensor, mystographos, exaktor, hypatos—which must have been 
created in or soon after the reign of Romanos.*’ The institution of the exaktor 
is particularly interesting because (as John Tzetzes later recognized) the word 
implies some sort of fiscal competence.*® Indeed, one case recorded in the 
Peira seems to indicate that the exaktor was essentially a fiscal judge. The case 
concemed a “poor man” (mévyc¢) whose property had been annexed without 
payment by the “powerful” owner of a neighboring piece of land, the patrikios 
Triakontaphyllos. After the latter’s death, the poor man complained to the em- 
peror, who referred the case to the exaktor. “When the case was investigated, 
there arose a fiscal charge (SnnooiaKxn évoyxn) against the estate of the patrik- 
ios, and the property to which the poor man’s holding had been annexed be- 
came fiscal land. And the exaktor reported thus: “We were forbidden to judge 
concerning ownership, for it was not in order for the fisc to give judgment. But 
we allowed the poor man to bring an action against the estate of the patrikios, 
in order that he might, if at all possible, obtain some substance.’ ”’*? 

Two significant points emerge from this brief information. First, the em- 
peror referred the case to a judge who identified himself with the fisc. Second, 
although the judge was careful to ensure that the case was brought as a private 
action, he used it to make a fiscal claim on the estate of a “powerful” land- 


Weiss, “Die Entscheidung des Kosmas Magistros iiber das Pardkenrecht: Ein Beitrag 
zur rechtsgrundlage bauerlicher Ansiedlungen in Byzanz,’ Byzantion 48 (1978), 477- 
500; Zepos, Jus, I, 205—6 notes 2-3. Kosmas’ authorship of the Novel is supported by 
the fact that names of government ministers are associated with several other pieces of 
tenth-century legislation: see A. Schminck, “Zur Einzelgesetzgebung der makedo- 
nischen Kaiser,’ forthcoming in Fontes Minores, Athener Reihe, I; M. Th. Fégen, “Leg- 
islation in Byzantium: A Political and a Bureaucratic Technique,” in this volume, pp. 
53-70. 

4° Theophanes Continuatus, 433-34, and 750 (Pseudo-Symeon). 

47 Oikonomides, Listes de préséance, 271, 325—26; idem, “The ‘Peira’ of Eus- 
tathios Romaios: An Abortive Attempt to Innovate in Byzantine Law,” Fontes Minores 
7 (1986), 187 (repr. in idem, Byzantium). 

48 Ed. P. A. M. Leone, Joannis Tzetzae Chiliades (Naples, 1968), 190-91; cf. P. 
Gautier, “La curieuse ascendance de Jean Tzetzes,’ REB 28 (1970), 209-11. 

” Peira, 36.18; cf. also 16.11, 25.8, 36.15 (Zepos, Jus, IV, 58, 95, 146). 
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owner, which resulted not only in compensation for the disadvantaged peasant 
but also in the acquisition of land by the state. It may be relevant to note here 
that the emperor in this case was probably Romanos III, and that Romanos 
is known to have converted the house of a certain Triakontaphyllos into the 
Peribleptos monastery; the emperor may then have had a personal interest in 
the case. At all events, what the case does seem to show is the existence of 
judicial machinery especially designed to encourage litigation by the “poor” 
against the “powerful” and to exploit this for fiscal ends. 

The Peira is a mine of information on points of contact between finance 
and justice, and indeed it could have served as the entire basis for this paper. 
It is a collection of “case law” derived mainly from the decisions of one judge, 
Eustathios Rhomaios, whose career had been formed under Basil II, and whose 
interpretation of the law, therefore, not surprisingly reflects the extreme fisca- 
lism of Basil’s regime.*' There is a whole section (9) on the Novel of Basil II,5? 
and another (36) on “The fisc and its privileges.”*> Eustathios rigorously ap- 
plies Basil’s land legislation.** He favors a broad definition of the public fisc, 
with which he identifies not only the emperor in his capacity as a private land- 
owner (36.2), but also the pious foundations of the Crown (15.12); it is perhaps 
significant that the two houses he cites by way of example, the Petria and the 
Myrelaion, were both comparatively recent foundations.*> 

The Peira, as Oikonomides has pointed out, marks a new and promising, 
though ultimately unfulfilled, departure in Byzantine legal thinking.*° As he 
also makes clear, it represents as much the end as the beginning of an era. It 
predates the academic revival of legal studies in the 1040s under Constantine 


°° Skylitzes, ed. Thurn, 384. 

*! Peira, 64.1 (Zepos, Jus, IV, 237); Oikonomides, “The ‘Peira’”’ 171. On Basil’s 
fiscal policy, see Psellos, ed. Renaud, I, 19-20; Skylitzes, ed. Thurn, 347. Cf. also Bas, 
scholia, ad 60.49.3 (1); Peira, 15.2 (Zepos, Jus, IV, 49), and on this passage N. Oiko- 
nomides, ‘H Tleipa’ nepi napoikwv, “Apvépmpya otdv Niko LBopévo, I (Rethymno, 
1986), 238-39 (repr. in idem, Byzantium). 

2 Zepos, Jus, IV, 38—40. 

3 [bid., 142-48. 

** See above, note 40; also Peira, 51.9 (Zepos, Jus, IV, 213-14). 

> Zepos, Jus, IV, 53, 143; cf. T. S. Miller, The Birth of the Hospital in the Byzan- 
tine Empire (Baltimore, 1985), 113-15; P. Magdalino, “Observations on the Nea Ekkle- 
sia of Basil,’ JOB 37 (1987), 62. 

°° Oikonomides, “The ‘Peira’,” passim, especially 190-92. 
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IX Monomachos. It also stands on the threshold of the administrative changes 
which were to give the Byzantine judicial system a new shape, or at least a 
new look, by the end of the eleventh century. The liminal quality of the Peira 
is reflected, above all, in the way the author refers to his hero, Eustathios Rho- 
maios. Eustathios was among the first, if not the first, to preside over the hippo- 
drome court with the office of droungarios. The Peira, however, usually refers 
to him as magistros, thus placing him firmly in the tradition of the past two 
centuries—of the magistros Kosmas and the “magnificent magistroi and pa- 
trikiow’ of Leo VI’s Novel 44. 

For the relationship between finance and justice, the century preceding 
the Peira may have been more significant in terms of legislation, but the cen- 
tury following was more significant in terms of the development of judicial 
institutions. To appreciate this point, we must look ahead to the main piece of 
evidence, which marks the terminus ante quem. This is Manuel I’s Novel of 
1166 regulating various matters of procedure in the law courts. The text pro- 
vides our first bird’s-eye view of the central judiciary since the Novel of Leo 
VI, and the differences are striking. Gone are the “magnificent magistroi and 
patrikioi,” and in their place are four ministers, differentiated by office, at the 
head of the four main law courts to which civil judges are allocated: the megas 
droungarios, the protasekretis, the dikaiodotes and “the (official) who presides 
over fiscal trials (tov mpoKaOnpevon tav SnuocitaKkav diKaotnpiwv).”*” 

This information is not without problems. First, it is quite possible that 
the courts themselves were much older than their subordination to the officials 
in question. This was certainly the case with the court of the hippodrome, 
which, as we have seen, existed long before the droungarios came to preside 
over it. Indeed, the combination of courts outlined in Manuel’s Novel is some- 
what reminiscent of that which had obtained under Basil I: three ordinary 
courts and one dealing with fiscal affairs. It is, therefore, uncertain how far the 
twelfth-century system represents an innovation. 

Second, Manuel’s Novel does not list all the civil courts known to have 
existed at the time: in addition to that of the eparch,who had special jurisdic- 
tion over the guilds and criminal cases in Constantinople, there were the old 
court of the koiaistor and the more recent tribunal of the epi ton kriseon, cre- 
ated by Constantine IX Monomachos. The Ecloga Basilicorum of ca. 1142 
gives no indication that either of these officials differed significantly in status 


57 Ed. and tr. Macrides, ‘Justice,’ 138-39. 
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or in competence from the diakaiodotes and the protasekretis.** In 1176, a copy 
of an imperial prostaxis for the monastery of Patmos was authenticated by the 
signatures of the megas droungarios, the dikaiodotes, the protasekretis, and 
the koiaistor: that is, a foursome of judges reminiscent of, but slightly different 
from, the combination given in Manuel’s Novel of 1166.°? The overall impres- 
sion is that the composition of the central judiciary was more fluid than the 


Novel suggests. 
Third, the head of the fiscal court, with which we are primarily concerned, 


differed from the other three in being designated not by a standard title but by 
a formula describing his position. In the Ecloga Basilicorum he is described 
by a slightly different formula: “the katholikos, that is to say, he who presides 
over and cares for fiscal affairs” (0 ka®oA1Kdc NHyovv O TpOtoTtdpEVOS Kai 
gpovtiCwv tav SnLocLaKav npayyatwv).© In documents of 1160 and 1176 
he is described respectively as the npototdwevoc tav ceKpétwv®! and the 
NMPOEOTMG TOV CEKpETwMV.™ It is, therefore, far from clear whether this was a 


regular appointment. 
With these reservations, we may reasonably conclude that between the 


mid-eleventh century and the mid-twelfth century the imperial judicial system 
was substantially restructured in a way that made fiscal justice a specialized 


58 See Macrides, “The Competent Court,’ 117-29; note, however, that the koiais- 
tor did have special responsibility for wills. 

°° Ed. E. Vranouse (Bpavoton), BuCavtiva Eyypada tig Movijc Tatpov, A’: 
Avtoxpatop.Kxa (Athens, 1980), no. 22, p. 221. 

© Ecloga Basilicorum, 9.1.91: ed. L. Burgmann (Frankfurt a.M., 1988), 376. 
Ka8oA1k6c had in late antiquity been the Greek title of the rationalis sacrarum largitio- 
num: Jones, Later Roman Empire, 427 and notes 41, 43; H. Grégoire, Recueil des in- 
scriptions grecques chrétiennes d’Asie Mineure, fasc. 1 (Paris, 1922), no. 13. Since the 
term survived only in legal commentaries (cf. e.g., Bas, scholia, ad 60.51.42[4]), it 
might have been no more than a fossil; on the other hand, since the rationalis had 
exercised high-level fiscal jurisdiction (Jones, 485—86), it may have represented a con- 
scious revival of an ancient institution. This possibility is strengthened by (a) the fact 
that the usual, and exact, Greek equivalent of rationalis was X0yo8EtNG< and (b) the 
argument, advanced below, that the first head of the new Komnenian fiscal court held 
the title of AoyobétNG tHv CEKpétwv: see R. Guilland, “Les logothétes: Etudes sur 
l’histoire administrative de l’Empire byzantin,’ REB 29 (1971), 5-6. 

61 Ed. L. Petit, “Le monastére de Notre Dame de Pitié en Macédoine,’” JRAIK 6 
(1900), 32. 

® Ed. Vranouse, “Eyypada Tiatuov, no. 22, p. 220. 
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judicial business, differentiated, on paper at least, not only from the executive 
functions of the fiscal bureaux but also from the judicial competence of other 
law courts. The Ecloga Basilicorum is quite emphatic on this point.® 

It now remains to locate and explain this restructuring, which means that 
we must look at the origins of all four judicial offices listed in Manuel’s Novel. 
First attested, as we have seen, is that of the megas droungarios, who presided 
over the court at the covered hippodrome. The droungarios first appears in 
a judicial role in 1030, and Eustathios Rhomaios occupied the post shortly 
afterwards. However, the earliest “grand” (megas) droungarios appears to have 
been Constantine, a nephew of the patriarch Michael Keroularios and cousin of 
the empress Eudokia Makrembolitissa; it was probably his incumbency which 
confirmed the office in its role as the senior “ministry of justice.” As a relative 
by marriage of the emperors Constantine X and Michael VII, and as one of the 
first holders of the title of sebastos, Constantine must have been a very influen- 
tial figure in the Doukas regime, and, therefore, closely involved in the increase 
in financial and judicial bureaucracy which it generated. During the course of 
his career, Constantine held both financial and judicial appointments.” 

The dikaiodotes is first attested in 1094. The protasekretis, traditionally 
a chancery official, acquired his exclusively judicial role after 1106, and I 
would suggest that the first man to hold the office in that capacity was Gregory 
Kamateros; he was famous for his legal learning and had a long career as a 
provincial judge. What then of the head of the fiscal tribunal? I am inclined 
to see this as the work of Alexios I, dating from the period 1090 to 1110. My 
reasons are as follows: 

1. Alexios’ reign (1081-1118) seems to mark a terminus in the history of 


63 See above, note 58. 

64 On the office, see R. Guilland, “Le Drongaire et le Grand drongaire de la 
Veille,’ BZ 43 (1950), 340-65, esp. 350 ff (repr. in idem, Recherches sur les institutions 
byzantines [Berlin-Amsterdam, 1967], I, 563-87); V. Laurent, Le corpus des sceaux de 
l’empire byzantin, II. L’administration centrale (Paris, 1981), 465 ff; Oikonomides, 
“L’évolution,’ 134; idem, “The Peira,” 174-75. On Constantine, see also Gautier, “La 
curieuse ascendance,” 211-16. 

65 Zepos, Jus, I, 650; cf. Oikonomidés, “L’évolution,” 135 note 56; Laurent, Cor- 
pus, Il, 478-80. 

6 Oikonomidés, “L’évolution,’ 131; Laurent, Corpus, II, 5 ff; for Gregory, see 
Theophylact of Ochrid, ed. P. Gautier, Théophylacte d’Achrida, Lettres (Thessaloniki, 
1986), 571, 73-79; Theodore Prodromos, ed. A. Majuri, “Anecdota Prodromea dal 
Vat.Gr. 305.” Rendiconti della Reale Accademia dei Lincei, classe di scienze moral, 
storiche e filologiche, 5th ser., 17 (1908), 530. 
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several judicial institutions. As we have seen, it was probably under him that 
the office of dikaiodotes was created and that the protasekretis became head 
of a tribunal. It is also likely that Alexios abolished the offices of exaktor, 
thesmophylax, and mystographos, which disappear from the sources in the 
twelfth century.°’ 

2. During the years 1088 to 1110, Alexios conducted a thorough overhaul 
of the imperial finances. He reformed the coinage, and revised rates of assess- 
ment and taxation. He streamlined the financial administration, abolishing sev- 
eral departments, and he reorganized the religious foundations of the Crown 
on similar lines, his celebrated refoundation of the Orphanotropheion being 
part of the process. He authorized new fiscal surveys of the empire’s core Euro- 
pean provinces, which benefitted some favored landowners, like the Great 
Lavra, but resulted in large-scale confiscations from others. The result of all 
this was both to rationalize the fiscal bureaucracy, and, at the same time, inten- 
sify fiscal exploitation.® 

3. Alexios was publicly criticized in his early years for the rapacity of his 
regime and the gross favoritism of his patronage.® Although ruthless and 
single-minded, he was also conventionally pious and sensitive to public opin- 
ion. After the passing of the Pecheneg crisis in 1091, he had the opportunity 
and the incentive to repair his reputation. The refoundation of the Orphanotro- 
pheion was clearly an attempt to present a more caring image.” It is in the 


67 Laurent, Corpus, II, 60-70, 480-84, 485-86. 

68 See M. F Hendy, Coinage and Money in the Byzantine Empire, 1081-1261 
(Washington, D.C., 1969), chaps. 5, 6, 14; idem, Studies in the Byzantine Monetary 
Economy, c. 300-1450 (Cambridge, 1985), 513-17; idem, “‘Byzantium, 1081-1204’: 
The Economy Revisited, Twenty Years On,” in The Economy, Fiscal Administration 
and Coinage of Byzantium (Northampton, 1989), no. III, pp. 35 ff; Harvey, Economic 
Expansion, chap. 3; Actes d’Iviron, Il, nos. 45, 50, 52 and pp. 27 ff; Oikonomides, 
“L’évolution,’ 140-41; P. Magdalino, “Innovations in Government,’ in Alexios I Kom- 
nenos, ed. M. Mullett and D. Smythe (Belfast, forthcoming). To the dossier of sources 
one should also add the mention, in a thirteenth-century chrysobull for the metropolis 
of Naupaktos, of the fact that Alexios had appropriated much of the church’s property 
in return for canceling its tax debts: ed. V. G. Vasilievsky, “Epirotica saeculi XIII,” 
VizVrem 3 (1896), 296; also ed. A. Papadopoulos-Kerameus, Noctes Petropolitanae (St. 
Petersburg, 1913; repr. Leipzig, 1976), 251. 

6? P. Gautier, “Diatribes de Jean 1’Oxite contre Alexis I* Comnéne,’ REB 28 
(1970), 5-55, especially 31-33, 41. 

7 Alexiad, 15.7, 3-9: ed. B. Leib, Anne Comnéne, Alexiade, III (Paris, 1945), 
213-18; cf. Magdalino, “Innovations in Government.” 
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same context that we should see his conspicuous concern to improve the qual- 
ity of civil justice. This concern is evident both from his Muses, his versified 
advice to his son,’! and from the verse text accompanying a mural of the Last 
Judgment that he commissioned for a hall in the palace where judicial tribunals 
sat.”2 In the circumstances, it seems plausible to credit him with the institution 
of a special tribunal to deal with complaints against the fisc. 

4. Alexios created the office of logothete of the sekreta.” At first, this 
seems to have been intended to facilitate the emperor’s extraordinary delega- 
tion of civil authority to his mother Anna Dalassene. Later, however, when 
Anna retired from the government, the logothete became an important figure 
in his own right. For most, if not all, of the crucial twenty-year period 1090 to 
1110, the office was held by the sebastos Michael, son of the former megas 
droungarios Constantine.” Michael, who was related to the emperor by mar- 
riage, not only belonged to the princely elite of the Komnenian regime; he also, 
like his father, combined judicial and financial expertise. Before he became 
logothete he too had been megas droungarios,” and in 1089-90 he commis- 
sioned a revision of the Nomokanon in Fourteen Titles by Theodore Bestes.’° 
Later, in 1107-8, we find him personally conducting the fiscal survey of the 
theme of Thessaloniki-Boleron-Strymon.” I think it can be no coincidence that 


1 Ed. P. Maas, “Die Musen des Kaisers Alexios I.” BZ 22 (1913), 358-59. 

7 The painting or mosaic is evoked in a poem by Nicholas Kallikles: ed. R. Ro- 
mano, Nicola Callicle, Carmi (Naples, 1980), 101-2; cf. P. Magdalino and R. Nelson, 
“The Emperor in Byzantine Art of the Twelfth Century,” ByzF 8 (1982), 124-26 (repr. 
in Magdalino, Tradition and Transformation). 

73 Oikonomides, “L’évolution,’ 132-33; Magdalino, “Innovations in Govern- 
ment.” 

74 See P. Gautier, “Le synode des Blachernes (fin 1094): Etudes prosopograph- 
iques,” REB 29 (1971), 237-38; K. Varzos (BapCdc), ‘_H Teveadoyia tav Kopvnvoev, 
2 vols. (Thessaloniki, 1984), no. 20. 

75 He appears as such in a chrysobull of May 1082: Zepos, Jus, I, 293. He had no 
doubt been appointed after the Comnenian coup d’état the previous year, as a replace- 
ment for Stephen Symeon, who had held the post under the deposed emperor Nikeph- 
oros III Botaneiates: Actes de Xénophon, ed. D. Papachryssanthou (Paris, 1986), no. 1. 

76 This information comes from the preface to the work, an abridged version of 
which is published in J. Pitra, Juris ecclesiastici Graecorum historia et monumenta 
(Rome, 1868), II, 449-50 [also ed. J. A. B. Mortreuil, Histoire du droit byzantin (Paris, 
1846), III, 429-30]. The unabridged text will be published by A. Schminck in a forth- 
coming book. 

7 Actes de Lavra, I, no. 58, lines 24-25. It is interesting to note that Michael’s 
brother-in-law, John Taronites (Varzos, no. 21) had in 1102 been praitor and anagra- 
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nearly all Alexios’ financial and judicial reforms can be dated to the period 
when Michael was logothete. Whatever his exact degree of responsibility, there 
can be little doubt that he brought to Alexios’ administration at the highest 
level the close combination of justice and finance that had been such a notable 
feature of the Doukas regime. In view of this combination, I suggest that he, 
as logothete of the sekreta, was the first president of the new fiscal tribunal. 
The suggestion is strengthened by the fact that Michael’s two successors 
in office, Andronikos Doukas and Gregory Kamateros, had had careers as pro- 
vincial judges.’* The problem, of course, is that Manuel’s Novel of 1166 does 
not refer to the head of the fiscal tribunal as logothete of the sekreta, and the 
title does not occur in sources of the mid-twelfth century. But this, I believe, 
may be a consequence of the administrative changes John II was obliged to 
make on coming to power, in order to neutralize the threat from his mother and 
the Doukas power bloc she had built up in Alexios’ later years. The Doukas 
connections of Alexios’ last two logothetes suggest that they had been very 
much her protégés. A powerful logothete of the sekreta, controlling the whole 
civil administration, suited neither John II, nor his favorite John Axouch, nor 
his successor Manuel I.” For some such reason, I suggest, John and Manuel 
suspended the title and entrusted the presidency of the fiscal tribunal to the 
holder of some other office, such as the megas logariastes or the epi ton oikeia- 
kon. This is conjectural; what is beyond doubt, however, is that in 1196 the 
logothete of the sekreta presided over the fiscal tribunal in the best documented 
case of fiscal justice that has come down to us.® It is useful to end our survey 
with a discussion of this case, because it documents the situation at the very 


pheus of Thrace-Macedonia-Boleron-Strymon-Thessaloniki, an exceptionally large cir- 
cumscription, comprising about half the empire’s prime agricultural land, which sug- 
gests that he was conducting a large-scale fiscal reassessment: see V. Grumel and J. 
Darrouzeés, Les regestes des actes du Patriarcat de Constantinople, I, fasc. II-III: Les 
regestes de 715 a 1206 (Paris, 1989), no. 1055; Hendy, Studies, 431, and notes 272-73. 

8 For Gregory, see above, note 64, and also P. Gautier, Michel Italikos, Lettres et 
discours (Paris, 1972), 39-41; for Andronikos, see Actes de Xénophon, no. 3 and Actes 
de Docheiariou, ed. N. Oikonomides (Paris, 1984), no. 3. 

See P. Magdalino, The Empire of Manuel I Komnenos (Cambridge, 1993), 
253 ff. 

8° Actes de Lavra, I, nos. 67-68; P. Lemerle, “Notes sur |’administration byzan- 
tine a la veille de la IV’ croisade d’aprés deux documents inédits des archives de Lavra,” 
REB 19 (1961), 258-68 (repr. in idem, Le monde de Byzance: Histoire et Institutions 
[London, 1978]). 
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end of the period under review and represents the culmination of the relation- 
ship we have been reviewing. The case has also been fundamentally misunder- 
stood, and the misunderstanding is at the root of some sweeping generaliza- 
tions that have recently been made about the nature of Byzantine government 
and society on the eve of the Fourth Crusade. 

The case was examined by order of the emperor, acting on a complaint 
by the monastery of the Great Lavra on Mount Athos against the o€KpETOV THC 
GaAdoong, the fiscal bureau responsible for the imposition of dues on maritime 
trade. The bureau had demanded payment of a tenth of the value of the cargoes 
of wine transported by the monastery’s ships. The monks claimed that they had 
been granted exemption from this levy by a chrysobull of Alexios I. The offi- 
cials of the sekreton objected that the chrysobull did not specifically mention 
wine, and they adduced two prostagmata which they claimed ruled out exemp- 
tions on unspecified produce. The case was heard by four sessions of a tribunal 
consisting of several senior judges (including the dikaiodotes, koiaistor, and 
protasekretis) and presided over by the megas logariastes and logothete of the 
sekreta John Belissariotes. At the first hearing on 3 May the tribunal rejected 
the arguments of the fiscal officials on the grounds that the chrysobull did 
mention the specifications required by the prostagmata.*' When the court re- 
convened on 23 May to confirm the verdict, the fiscal officials requested, and 
were granted, delay to produce another prostagma that they claimed to have in 
their possession. But by the time of the third session on 6 June, neither the 
maritime bureau nor that of the megas sakellarios had managed to produce any 
further documentation. Consequently, the fourth and final hearing on 23 June 
confirmed the judgment in the monastery’s favor. 

In a detailed study published several years before the edition of the docu- 


81 The prostagmata were presumably general rulings applicable to all churches 
and monasteries which benefitted from tax exemption. The text does not name the em- 
peror or emperors who had issued them, and dates them only by month and indiction 
(June, indiction 1, and October, indiction 12), not by year. Neither could have been 
issued by the reigning emperor, Alexios III, who had come to power the previous year, 
in the thirteenth indiction. The latest possible dates of issue would have been 1183, 
under the joint rule of Alexios II and Andronikos I, and 1194, under Isaac II. This could 
explain the reticence of our document: the memory of both regimes was embarrassing. 
On the other hand, neither regime is known to have cut back on ecclesiastical privileges, 
whereas such a cutback is attested in the later years of Manuel I (1158-1180): Svoronos, 
“Les priviléges,” 370 ff. I am thus inclined to suggest tentative dates of 1164 and 1168. 


Justice and Finance in the Byzantine State 113 


ments themselves, Paul Lemerle interpreted this case as a failed attempt by the 
state to cut back on the feudal immunity of a great provincial landowner: 


Et d’abord, on reste étonné de |l’ampleur de la machine administrative 
et judiciaire mise en mouvement, de la quantité d’ opérations et d’actes 
que cela suppose, du nombre des fonctionnaires et personnages im- 
portants astreints 4 quatre longues séances, pour laisser enfin quelques 
hyperpéres dans les caisses d’un couvent insatiable. Ensuite, on dé- 
couvre l’une des principales causes du déclin de Byzance 4a la fin du 
XIle siécle: d’un cété, la masse énorme des privilégiés, acharnés a dé- 
fendre et 4 étendre des priviléges exorbitants, que 1’Etat qui les leur a 
accordés est impuissant a leur disputer; de 1’autre, une administration 
savamment organisée, laborieuse et consciencieuse, qui a le sens des 
intéréts de ]’Etat, mais est incapable de les faire triompher sur la fai- 
blesse du pouvoir. Ainsi les institutions fonctionnaient toujours, mais 
en quelque sorte a vide: les bureaux s’é€puisaient dans une lutte tou- 
jours vaine.* 


Lemerle’s judgment has been built upon by recent historians of the Byzan- 
tine economy to construct an imposing theory of a state being torn apart by the 
conflict between ancient bureaucracy and the growing forces of feudalism. 
But the whole edifice rests on one faulty assumption: that the purpose of the 
tribunal was to throw the whole weight of the state and the law behind the fisc, 
in order to compel the Lavra to pay up. In this, Lemerle and those who follow 
him have perhaps paid too much attention to the presiding judge’s title of 
megas logariastes and not enough to his title of logothetes ton sekreton. John 
Belissariotes was presiding in his capacity as the competent judicial authority 
in fiscal lawsuits, whose job was to deliver fair judgment in actions brought 
against the fisc, and that was exactly what he delivered in favor of the Great 
Lavra.* In other words, the bureaucratic apparatus was being brought to bear 
not against the taxpayer but against the relevant fiscal sekreta, and this was 
why it had to be so massive. No doubt the apparatus only operated in favor of 
large, influential, chrysobull-holding landowners, but its operation testifies to 


82 Lemerle, “Notes,” 272. 

83 Hendy, “The Economy Revisited,’ 46; Harvey, Economic Expansion, 240-— 
41, 268. 

% As Hendy recognizes: “The metropolitan administrative bureaux were thus 
fully manned and functioning . . . their procedures demonstrated a remarkable objectiv- 
ity with regard to the current legal situation.” 
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the fact that the judicial and financial reforms of Alexios I were still working 
on the eve of 1204. 

In this brief survey, I hope to have made four contributions to our under- 
standing of the provision of justice in Byzantine society. First, I have tried to 
bring out the importance of the bond between justice and finance at all levels 
of imperial government. Second, I have pointed to the part played by a succes- 
sion of important individuals in strengthening that bond. The work of the em- 
perors Nikephoros I, Basil I, Romanos I, Basil II, Constantine X, and Alexios 
I is already well known; less obvious, but perhaps more interesting, is the role 
of their functionaries, men like the magistros Kosmas, Eustathios Rhomaios, 
and the sebastoi Constantine and Michael. The last two are both the least well 
known and the most interesting, because of their elevated and central position 
in the bureaucracy of the late eleventh century. They represented the practical 
impact on government of the renaissance of academic legal studies under Con- 
stantine IX Monomachos. The sebastos Constantine personified the supremacy 
of the judicial-financial complex of “civil affairs” (ta moAt.KG) under the em- 
peror Constantine X, while his son Michael ensured that the administrative 
ethos of the Doukas regime continued to survive and flourish under the Kom- 
nenoi. In this connection, a third contribution of this paper has, I hope, been 
to show that the bond between justice and finance underwent steady and pro- 
gressive evolution from the ninth to the twelfth century. The land legislation of 
the tenth century, which marked the beginning of a change, remained on the 
books, even though the new judicial institutions that accompanied it were 
short-lived and did not survive the administrative reforms of Alexios I. The 
significance of these reforms has never been fully appreciated, and here, in 
fourth and final place, I would like to think that I have delivered a blow to the 
prevailing orthodoxy which regards Alexios’ regime as a total victory of the 
forces of reaction; an opinion crystallized in Lemerle’s memorable portrait of 
Alexios as a bigoted, reactionary provincial landowner, manipulated by domi- 
neering women, “qui a rapetissé l’empire aux dimensions de son horizon pro- 
pre.” ®> Alexios did not just build his extended family into the imperial constitu- 
tion and accelerate the growth of feudal ties in the chain of imperial command. 
His administrative reforms were not merely aimed at raising more money to 
finance his family and his troops. Aided by the sebastos Michael, he was per- 
haps the first Byzantine emperor to reduce the scale of the financial administra- 


85 P. Lemerle, Cing études sur le XF° siecle byzantin (Paris, 1977), 298. 
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tion while increasing the provision of justice, and providing a proper court of 
appeal against the abuses of the fisc. It may have been “feudal” justice for the 
privileged and “powerful,” but this was, after all, the twelfth century, a time 
when at the other end of Europe the feudal system was about to conceive the 
embryo of modern constitutional democracy. 
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The Competent Court 


R. J. MACRIDES 


In his description of the court system of the later Roman Empire, A. H. M. 
Jones remarked that it would have been difficult for any plaintiff to discover in 
what court he should sue his adversary, and that judges also were often equally 
puzzled to know whether they had jurisdiction in a case or not. The general 
principle of venue in Roman law was actor sequatur forum rei, that 1s, the 
prosecutor or plaintiff in a criminal or civil case had to proceed in the court 
which had jurisdiction over the defendant; this in ordinary cases meant the 
court within whose area the defendant lived or, exceptionally, the court within 
whose jurisdiction the alleged crime was committed. There were also a number 
of rules that worked in derogation of the above principle. These were the rules 
of praescriptio fori, by which certain kinds of cases were reserved for special 
courts and various categories of persons could claim the jurisdiction of a court 
other than that of their domicile or of the crime. These special courts grew out 
of the principle of Roman government that all magistrates possess jurisdiction 
in disputes arising out of their sphere of administration, and that a magistrate 
has a disciplinary jurisdiction over his staff. Certain classes of persons could 
claim praescriptio fori: the clergy, senators, guild members, and the military. 
These special jurisdictions often conflicted with the ordinary courts and tended 
to grow at their expense, for the categories of persons mentioned found it con- 
venient to have the claims and charges against them heard in a court naturally 
sympathetic to their side." 

That Byzantium inherited along with Roman law the principle of the com- 
petent court is generally held to be true and was stated most recently and most 


1 A.H.M. Jones, The Later Roman Empire 284-602, 1 (Baltimore, 1986), 
484-94. 
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authoritatively in the entry on “trial” in the Oxford Dictionary of Byzantium.? 
But, until recently, anyone who wished to know how this principle was applied 
in practice in Byzantium of the ninth to twelfth centuries or, in other words, to 
learn to what courts the Byzantines took their cases, would have had a difficult 
time. First of all, our knowledge of the courts that existed in Constantinople in 
that period, who presided over them, and how these courts related to earlier 
known courts, has not progressed since Zachariae von Lingenthal’s work of the 
mid-nineteenth century.* Furthermore, the sources available for such a study 
are small in number, chronologically scattered, and refer only incidentally to 
the competence of the court or judge. However, with the publication in 1988 
by Ludwig Burgmann of the first edition of the text known as the Ecloga Basil- 
icorum, it has become possible to study the question of jurisdiction in the Byz- 
antine court system. That we can even speak of a court system is largely be- 
cause of this text. 

The Ecloga Basilicorum is a selection from the first ten of the sixty books 
of the Basilics, the tenth-century corpus of Roman law, accompanied by a com- 
mentary, written around the year 1142.4 The anonymous author of the commen- 
tary used a selection from the Basilics that existed in his time but which has 
not been transmitted independently. The commentator was certainly learned in 
the law; he knew the Basilics well, and also more recent imperial legislation 
of the tenth and eleventh centuries. He may have been a judge. In one passage 
he refers to his own active participation in giving judgment in a case. Whatever 
function he performed, it is clear that he knew about court practice and that 
the primary purpose of his commentary was to produce a text for teaching. 
This is evident from the style of his commentary. Citations from the Basilics 
are followed by explanations of the text which include a hypothetical example, 
involving imaginary parties (called Peter and Paul) in litigation. The author 
often introduces his explanation of the law with the words, “I will clarify this 
for you by means of the following,” or with directives such as “Note this” or 
“Say that.”° 

The author of the commentary also brings contemporary elements into 


2 ODB, Ill, 2113-14. J. EK Haldon, Byzantium in the Seventh Century (Cambridge, 
1990), 263-72. 

3 C. E. Zachariae von Lingenthal, Geschichte des griechisch-romischen Rechts 
(repr. Aalen, 1955), 353-89. 

4 Ecloga Basilicorum, ed. L. Burgmann (Frankfurt a. M., 1988), vii—xviii. 

> Commentary on B. 2.2.96 pr (p. 42) and Burgmann, xviii. 
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play in his text. These work to promote the impression that an actual situation 
or state of affairs is being described. His examples often include references to 
the political situation or to the names of contemporary office-holders, attested 
also in other texts, judges of the time who were household names.°® 

As the editor of the Ecloga Basilicorum notes, however, it is particularly 
in the area of court composition that the author brings contemporary elements 
into the commentary.’ In this area it is striking that the question of the compe- 
tent court or judge (0 mpdoopog Sikaorrc) is a major concern of the author, 
if not a burning issue. This is demonstrated time and again not only by his 
repetitive discussion of the subject in his commentary on Book 7 of the Basil- 
ics, which deals specifically with trials and, therefore, where one would expect 
to see it, but also in passages where examples drawn from another area would 
have been possible and appropriate.* If repetition is the key to successful teach- 
ing, then this commentary was a pedagogical text par excellence, but the main 
lesson the author-teacher was trying to impress on his students was that of 
jurisdiction. This was not merely a personal concern but, I would argue, had a 
wider contemporary relevance and interest. 

The commentary of the Ecloga Basilicorum makes it possible to recon- 
struct which courts existed in twelfth-century Constantinople, the rules that 
governed the competence of a particular court, and what special jurisdictions 
existed to cater to particular cases or groups of persons. In all this, the evidence 
indicates that it is not only the terminology of Roman law that was preserved, 
but also the prescriptions concerning jurisdiction of courts. 

The leitmotif of the commentary is a description of the judges who have 
jurisdiction (6.xa1odocia): they are said to be magistrates (archontes), of- 
fice-holders (offikialioi) who preside over a court and have authority (kpdtoc, 
efovoia).? Examples of such judges with jurisdiction are given in varying 


° Ed. Burgmann, xvii; B.2.2.37.2 (p. 29, 27-30), B.2.3.162 (p. 147), B.7.3.3—4 
(p. 252, 32-33), B.7.3.13 (p. 256), B.7.17.3 (p. 329, 21-23), B. 9.1.1.4 (p. 354, 13-28), 
B.9.1.55 (p. 370, 10-11), B.9.1.89 (pp. 375-76). L. Burgmann, “Vier Richter des 12. 
Jahrhunderts,” JOB 32.2 (1982), 372-75. 

7 Burgmann, “Vier Richter,’ 373. 

* Ed. Burgmann, B.2.2.207 (p. 68.511), B.2.3.170 (pp. 150-51), B.3.1.14, 
B.3.3.9, B.6.1.37, B.6.1.38, B.6.4.4, B.9.1.64 (p. 372), B.9.1.89, B.9.1.100, B.10.4.17- 
18pr (p. 514.23—-27). See, also, B.7.13.5.2 (p. 305.11-20), where the example given for 
dolos is related to the competent court. 

> Ibid., B.2.2.207 (p. 68), B.7.1.7 (pp. 235-36), B.7.2.1-2 (p. 237), B.7.2.17.7- 
7.2.18 (p. 243), B.7.2.32.6 (p. 244), B.7.3.1 (pp. 250-52), B.7.3.10 (p. 254), B.7.3.13 
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combinations. When all instances are collected a list of seven judges who have 
jurisdiction can be constituted. The most often mentioned is the (megas) 
droungarios, followed by the eparch, the dikaiodotes, the koiaistor, the epi ton 
kriseon, the protasekretis, and the katholikos, or the official who heads and 
cares for fiscal matters (demosiakon pragmaton).'° These are the megaloi or 
great judges, also called the main (kuptwc) judges, who are to be distinguished 
from judges without jurisdiction, the small (uixpozt) or low (yapardtxaotat).!! 
The differences between the two categories are great. In the first place, 
only the judges who preside over courts, that is those with jurisdiction, can 
delegate to a judge without jurisdiction the authority to judge a case.'* Only 
judges who have jurisdiction can sit in judgment in criminal cases, such as 
adultery and murder, or in private cases such as robbery or insult (hybris).'° 
Again, only judges with jurisdiction have the power to grant to a person posses- 
sion of an estate (bonorum possessionem) and to authorize a claimant entry 
into possession of an adversary’s property (missio in possessionem).'* 
Furthermore, because the judges with jurisdiction are magistrates who 


(p. 255), B.7.3.29 (pp. 259-60), B.7.5.12.1 (p. 270), B.7.6.5 (p. 279), B.7.6.14 (p. 282), 
B.9.1.64 (p. 372). 

10 This list does not pretend to be complete. The (megas) droungarios: Ibid., 
B.2.3.41 (p. 98.21), B.7.2.1-2 (p. 237.20, 238.15), B.7.2.17.7-7.2.18 (p. 243.3—4), 
B.7.2.32.6 (p. 244.23), B.7.3.1 (p. 250.28; 251.15; 31; 252.3), B.7.3.3—4 (p. 252.32), 
B.7.3.6 (p. 253.13, 15), B.7.3.13 (p. 255.21, 30; 256.2), B.7.3.29 (p. 260.1), B.7.5.2.2 
(p. 267.7-8, 25-26), B.7.5.12.1 (p. 270.4), B.7.5.29 (p. 276.15), B.7.6.14 (p. 282.4), 
B.9.1.1.4 (p. 354.23), B.9.1.100 (p. 378.5—6); the eparch: B.2.2.207 (p. 68.7-8), B.6.4.4 
(p. 231.3—4), B.7.3.3—4 (p. 252.32), B.7.3.23 (p. 257.24), B.7.3.23.2 (p. 258.29), 
B.7.3.29 (p. 260.2), B.7.3.40 (p. 263.18), B.7.3.41 (p. 264.23), B.7.5.5 (p. 268.8—9), 
B.7.13.5.2 (p. 305.11-13), B.9.1.110 (p. 379.15-16); the dikaiodotes: B.7.2.1-2 (p. 
237.20; 238.16), B.7.2.17.7-7.2.18 (p. 243.4), B.7.2.32.6 (p. 244.23), B.7.3.1 (p. 
250.28), B.7.3.13 (p. 255.21, 30), B.7.3.29 (p. 260.1), B.7.5.12.1 (p. 270.4), B.7.6.14 


(p. 282.4); the koiaistor: B.7.3.1 (p. 251.15, 31; 252.3), B.7.3.3—4 (p. 252.32), B.7.3.13 | 


(p. 255.20—21), B.9.1.100 (p. 379.16); the epi ton kriseon: B.7.3.1 (p. 252.3), B.7.5.12.1 
(p. 270.4—5), B.9.1.1.4 (p. 354.25-26), B.9.1.64 (p. 372.3), B.9.1.100 (p. 378.4); the 
protasekretis: B.2.3.41 (p. 98.19-21), B.9.1.64 (p. 372.3); the katholikos or prokathe- 
menos ton demosiakon pragmaton: B.9.1.91 (p. 376.11-12). 

" Tbid., B.7.2.1-2 (p. 237.19-20), B.7.3.1 (p. 250.24—-26; 251.13-15, 31), 
B.7.3.13 (p. 255.29-30), B.7.3.29 (p. 260.1—5), B.9.1.64 (p. 372.1—4). 

2 Tbid., B.7.3.1 (pp. 250-52), B.7.3.13 (pp. 255-56), B.7.5.12.1 (p. 270). 

13 Tbid., B.7.2.32.6 (p. 244.20—25). 

4 Tbid., B.7.3.1 (p. 251.15-17). 
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combine judicial and executive authority, they do not always know the laws 
well, nor are they expected to. As the author of the commentary puts it, “some- 
times magistrates, those who preside over courts, do not have a precise know]- 
edge of the laws. They have been appointed not because they know the laws 
but because of a dignity or because of loyalty to the emperor or because they 
are related to him.’ !° In contrast, however, the judges who sit with the magis- 
trates in court, their oDpnovot, the small judges with no jurisdiction, have no 
other function but to judge; they must know the law. The distinctions between 
the two categories of judges evident in the commentary show both a preserva- 
tion of Roman terminology and also of a principle of Roman government men- 
tioned already, that the administration of justice was only one function of a 
magistrate whose chief duties might be administrative, financial, or military.'® 

The author of the commentary gives a number of criteria for deciding 
which court was competent. The general rule held that the plaintiff had to go 
to the forum or court of the defendant. This was usually defined as his place of 
residence!’ but, such was the importance of New Rome, the “common patris,” 
that it was forum to all, to residents and to those who lived in the provinces. 
The commentator gives the following example: a defendant who is from Thes- 
saloniki or Raidestos and finds himself in Constantinople cannot say, “This is 
not my forum or residence. Come to the place I live, plaintiff, and bring a case 
there against me.’'® There are some, however who even though they may find 
themselves in Constantinople, have the right to ask for the case to be brought 
against them in their place of residence. An example of this category is the 
ambassador who has come to Constantinople on embassy.!? 

A further criterion, beyond that of residence, for deciding the competence 
of a court was that of the category of the person. Again, it is the defendant’s 
court that matters. The commentator notes, “The law gave to each and every 
person a competent (mpdodo0pov) judge, that he may be judged by him alone.” 
“You learned ... that the lawgiver did not allow every person to be brought 
before every and any judge, but ordained a competent court for every person, 
before whom alone he ordered that he be brought: for example, the monk and 
Cleric before the local bishop, the guild member before the eparch and the rest 


' Tbid., B.7.3.24 (p. 259.11-13, 18-25). 

'© Jones, Later Roman Empire, I, 484, 499. 

'7 Ed. Burgmann, B.7.3.38 (p. 262), B.7.5.5 (p. 268). 
'8 Thid., B.7.5.5 (p. 268.27-34). 

9 Tbid., B.7.5.5 (p. 269.1—21). 
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ers, it is evident that the koiaistor had special jurisdiction in cases concerning 
wills.22 This is further corroborated by Novels of Leo VI and Constantine VII 
and also by copies of wills that survive from the eleventh and twelfth cen- 
turies.°? 

Tenth-century sources also illustrate the principle that the magistrate has 
jurisdiction over his functionaries. The taktikon of the emperor Nikephoros 
Phokas puts it thus: “The law ordains that each archon has authority over his 
own people (Aadc) and judges them.” This statement is made in the context of 
a definition of the authority of the strategos to judge the troops of the theme in 
military matters and reinforces the idea that the strategos rather than the the- 
matic judge has jurisdiction over soldiers.** This confirms the picture of special 
jurisdiction for the military that emerges also from the Ecloga Basilicorum.» 

Likewise, Constantine Porphyrogenitus’ treatise on the administration of 
the empire describes the daily routine of the protospatharios tes phiales who 
would judge, every afternoon, the cases arising between the oarsmen of the 
imperial barges and of the galleys, “over whom he had authority, and would 
give sentence and administer according to the law.” In this case, too, the magis- 
trates’ functionaries are scarcely distinguishable from the litigants he judged.*° 

In addition to these references to the jurisdiction of magistrates over their 
own functionaries, there are a couple of cases of special jurisdiction from the 
twelfth century that supplement the information in the Ecloga Basilicorum and 
perhaps show that the special jurisdictions named there are only the tip of the 
iceberg. Balsamon, in his commentary on the canons written in the late twelfth 
century, states that the emperor Manuel abolished the court of the Jews which 
was under the strategos tou Stenou, that is, the strategos in charge of the 


2 Zepos, Jus 14.11 (p. 46), 16.5 (p. 55), 16.20 (p. 60), 17.11 (p. 63), 58.4 (p. 229). 

33 Les novelles de Léon VI le sage, ed. P. Noailles and A. Dain (Paris, 1944), 
Novel 44, 177-81, here at 179.15-23; Novel 7, Constantine Porphyrogenitus, Zepos, 
Jus, 1, 219-20; Actes d’Iviron, eds. J. Lefort, N. Oikonomides, D. Papachryssanthou, II 
(Paris, 1990), 156.27; 169.2-3; 183.72-73; Tunixov thc Movijs tod ayiov peyado- 
udptvpoc Mdpavtos, ed. S. Eustratiades, Hellenika 1 (1928), 304.25-—29; 305.4. 

34 G. Dagron and H. Mihaescu, Le Traité sur la Guerilla (de velitatione) de 
l’empereur Nicéphore Phocas (963-969) (Paris, 1986), 109-11 (here at 111.44—45) and 
commentary, 269-72. 

35 Ed. Burgmann, B.9.1.89 (p. 376.4—7). 

36 Constantine Porphyrogenitus, De Administrando imperio, ed. G. Moravcsik, 
R. J. H. Jenkins (Washington, D.C., 1967), 51.54—65. 
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Bosphoros.*” How long it had existed and the reasons it was abolished is not 
known. The other example is found in a chrysobull of Alexios III for the Vene- 
tians, which lays out the way in which litigation between Greeks and Venetians 
is to be carried out in the future. In financial cases, if a Greek brings a case 
against a Venetian, a Venetian legate will judge it. When the opposite situation 
holds, that is, when a Greek is the defendant, then the logothetes tou dromou 
or, in his absence, the megas logothetes, is to sit in judgment. These stipula- 
tions indicate that again, the defendant’s court is the determining factor.°* 
Thus, the scattered evidence for special jurisdiction and the competent 
court from the sources before the twelfth century indicates that the picture 
given by the Ecloga Basilicorum is peculiar neither to the twelfth century nor 
to its author. But could the emphasis one finds in that text have something to 
do with an attempt to clarify a situation in which special jurisdictions had 
grown and new courts had been created? Both parts of this hypothesis are 
difficult to substantiate. Take the courts: a number were created in the eleventh 
and twelfth centuries—that of the epi ton kriseon, the protasekretis, the dikaio- 
dotes, and “the official who heads fiscal matters” *°—but were these brand new, 
additional courts, or merely new names for old courts? There is no text ex- 
plaining in so many words what courts existed in Constantinople at any one 
time. Manuel I’s Novel of 1166 on court business appears to, with its list of 
four, but the clarity is misleading. Manuel names the courts of the megas 
droungarios, the protasekretis, the dikaiodotes, and the official who presides 
over the demosiaka dikasteria.© All four are known from the Ecloga Basil- 


37 G. A. Rhalles and M. Potles, Sévtaywa tov Seiwv Kai lep@v Kavovov, I (Ath- 
ens, 1852; repr. 1966), scholion to Nomocanon 1.3 (p. 41). On the identification of the 
strategos ton Stenon, see Oikonomidés, Les Listes de Préséance byzantines des IXe et 
Xe siécles, 358 and note 394. The Peira also mentions to Stenon: Zepos, Jus, IV, 51.10 
(p. 214). 

38 G. L. E Tafel and G. M. Thomas, Urkunden zur alteren Handels- und Staats- 
geschichte der Republik Venedig, I (Vienna, 1856), 273-76. 

39 N. Oikonomidés, “L’évolution de |’ organisation administrative de l’empire by- 
zantin au XIe siécle (1025-1118),” 6 (1976), 125-52, here at 131, 134 note 53, 135 note 
56; R. Macrides, “Justice under Manuel I Komnenos: Four Novels on Court Business 
and Murder,” Fontes Minores 6 (1984), 99-204, here at 181 and note 213; Paul Magda- 
lino above. 

40 Text and translation in Macrides, “Justice under Manuel I Komnenos,’ 138. 
217-226 and commentary, 180-82. Manuel’s novel gives a variation of this judge’s des- 
ignation from that found in the Ecloga Basilicorum. 
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icorum, but others, such as that of the eparch and the koiaistor, attested in a 
Novel of Leo VI and in the Peira and the Ecloga Basilicorum,*' are not men- 
tioned, nor is the epi ton kriseon, created in the eleventh century and known 
to have existed later in the twelfth century.*? Some historians of justice and 
administration have been led to believe that the eparch’s and the koiaistor’s 
courts disappeared or that their competence decreased, or that the droungarios 
replaced the eparch as head of the court of the Hippodrome,* but the Ecloga 
Basilicorum shows that the eparch and koiaistor are alive and well as heads of 
courts in the first part of the twelfth century and are on the same footing as the 
droungarios and the other four judges named there.“ Thus, although Manuel’s 
Novel gives the impression that there are fewer, and not more, courts in the 
second half of the twelfth century than there had been earlier in the century, 
this is not the case. Since he mentions the four courts in the context of a distri- 
bution of judges and advocates among them, it may be that other arrangements 
applied with respect to the other unnamed courts. But, if there were still seven 
courts in Manuel’s time, as in the Ecloga Basilicorum, many of them appear to 
have been new, created since the Peira, since the mid-eleventh century, or to 
be new names for older courts. 

Although the question must remain open and, therefore, the reason for the 
special emphasis of the Ecloga Basilicorum on jurisdiction must also remain 
unresolved, it is nevertheless striking that the other main twelfth-century 
source for court practice, the commentary of Theodore Balsamon on the can- 
ons, likewise betrays an interest in jurisdiction. Seen against the background 
of the Ecloga Basilicorum, Balsamon’s discussion of this problem now has a 
context. Many of his statements which appeared isolated and peculiar to him 
alone can now be understood as part of a greater awareness and concern for ju- 
risdiction. 

Theodore Balsamon was chartophylax of the Great Church when he was 
commissioned by the emperor Manuel Komnenos and the patriarch Michael 
“of Anchialos” to write an exegesis on the canons in the 1170s. Balsamon’s 


41 See note 10 above for the Ecloga Basilicorum. 

“2 For the epi ton kriseon: Michaelis Attaliotae Historia, Bonn ed. (1852), 21—22. 
Oikonomidés, “L’évolution de |’ organisation administrative,” 134 and note 53. 

* Tbid., 133 note 46; Zachariae, Geschichte, 367, 368. 

44 See note 10 above. 

“© On the circumstances of his appointment: R. Macrides, “Nomos and Kanon on 
Paper and in Court,” in Church and People in Byzantium, ed. R. Morris (London, 1990), 
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work gives an insight into the twelfth-century church because he refers to con- 
temporary practices, points out conflicts of opinion and controversial subjects 
at the patriarchate. In addition to this reference to contemporary problems and 
issues, Balsamon’s commentary shares with the Ecloga Basilicorum a similar 
didactic method of proceeding.** 

Balsamon has often been accused of being the emperor’s man, of support- 
ing imperial authority over the church. But certainly where ecclesiastical juris- 
diction is concerned he is emphatic on the rights of the clergy to be tried before 
ecclesiastical courts and not before the civil authority. He insists on this and 
introduces the consideration at every opportunity. On canon 3 of the council of 
Hagia Sophia, a canon which prohibited laymen or archontes from striking or 
imprisoning a bishop without reason or on a pretext, Balsamon says, “When 
you hear the canon say ‘without reason,’ do not say, conversely, that when lay 
archontes have a good reason, they can beat and imprison bishops. From vari- 
ous canons and Novels you have learned that lay archontes have no jurisdiction 
over bishops.” *’ 

His commentary on canon 15 of the Council of Carthage is exceptionally 
full and represents the sum of Balsamon’s statements on jurisdiction. He states, 
“The laws and the canons say that people should not be allowed to take a case 
to whatever court they please. For, to laymen were assigned secular courts, to 
clerics and monks, ecclesiastical courts.” Balsamon lays out the procedure: 
whether the case is criminal or civil (ypnuatixn), if both parties are 
churchmen, they must go before the bishop for judgment. If either party wants 
to be judged before a worldly court and leaves the ecclesiastical court, even if 
that party wins the case, he will lose his rank in the church and be deposed. 
According to Balsamon, this should hold, no matter what means the church- 
man used to abandon the ecclesiastical court—in other words, even if he ob- 
tained an imperial order to this end. Yet Balsamon indicates that everything 
did not run according to the rules. He concedes, 


73-74. See also C. Gallagher, “Gratian and Theodore Balsamon: Two Twelfth-century 
Canonistic Methods Compared,” in Byzantium in the Twelfth Century, ed. N. Oikono- 
mides (Athens, 1991), 61-89. 

46 Macrides, “Nomos and Kanon,” 77-78. 

47 Ed. Rhalles and Potles, IT, 710-12, esp. 711.30—712.2. For other passages on 
ecclesiastical courts: canons 4, 12 Antioch (ibid., III, 132—36, 146-50), canons 11, 12, 
30, 104, 129 Carthage (ibid., III, 320-21, 321-25, 381-83, 552-54, 596-99), canon 9 
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That is what the canon ordains but today these provisions are over- 
looked, for reasons not clear to me. For many people, and not only 
laymen but also men of the church, bring bishops, clerics and monks 
to civil courts, without even obtaining an imperial order for this. Nor 
is the defendant helped by his plea of exemption from the inappropriate 
court. For the plaintiffs force the ecclesiastics to be judged in civil 
courts even against their will. Nor are the men of the church who take 
other churchmen to lay courts punished in any way, nor are monks or 
clerics who are defendants and abandon ecclesiastical courts to seek 


secular ones punished. Nor are those churchmen punished who are 


taken to worldly courts and agree to be judged there. 


Balsamon then adduces the specific example of the abbot of a Constantinopoli- 
tan monastery who was brought before the synodal court but abandoned it and 
went to a civil court, having received an imperial prostaxis to this end. The 
“patriarch Loukas showed indignation at this and expended much effort to 
correct this but he heard from the civil judges that imperial power can do any- 
thing.” Balsamon goes on, 


But the abbot ought to have been deposed. Even though it is ordained 
by imperial order that bishops can go before civil officials, we ought to 
say that a bishop can go before a civil official in a private matter that 
concerns him personally, but not about an ecclesiastical matter, for civil 
judges ought to have no part in ecclesiastical cases.* 


Balsamon’s explicit comments show how an imperial prostaxis could 
override the system of special jurisdictions set down in the canons and in impe- 
rial legislation. The Peira in the eleventh century too gives evidence of ecclesi- 
astical defendants being brought to the court of the droungarios at the Hippo- 
drome, most probably by imperial order or referral.* In this connection it is 
perhaps significant that the anonymous commentator on Aristotle’s Rhetorica 
used an ordained cleric as his example of someone who tries to evade justice 
by allowing himself to be taken to a secular court.~° 

In view of Balsamon’s jealous protection of the rights of ecclesiastical 
jurisdiction from encroachment by civil authorities, it is ironic that he does not 


Chalcedon (ibid., [f, 237-40), canon 6, second synod of Constantinople (ibid., II, 
180-87). 

48 Ibid., Hl, 330—41, here at 333-40. 

“° Zepos, Jus, IV, 26.25 (p. 119), 31.5 (138-39), 45.6 (p. 186). 

5° See note 29 above. 
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mention an example of the opposite, that is, the church’s encroachment on the 
jurisdiction of civil courts. At the time of his writing, the Great Church, Hagia 
Sophia, was providing asylum to those who confessed to having committed a 
murder, and was protecting them from any physical or material punishment at 
the hands of the civil authorities. Manuel I’s Novel of 1166 reveals the role of 
the church, strongly attacks the practice as an overreaching of the privileges of 
asylum, which were intended to save the life of the killer but not to spare 
him all punishment. Manuel demands that those who have received asylum be 
handed over to receive the punishments of civil law, after they have been as- 
signed the epitimia of the church.>! Hagia Sophia had a special court to deal 
with such cases, the ekdikeion, whose head, the protekdikos, grew in impor- 
tance and rank in the twelfth century.°* Why then does Balsamon not breathe a 
word of this in his commentary? The answer is pure professional rivalry. As 
chartophylax he was concerned to bolster the rights and privileges of his office 
over that of the protekdikos, and he wrote a treatise to this end.*° 

Balsamon’s comments, but also his silence, taken together with the evi- 
dence from the Ecloga Basilicorum, show that the competent court was an 
issue that exercised both civil and ecclesiastical authorities in the twelfth cen- 
tury. In twelfth-century Byzantium special jurisdictions were flourishing 
within the church as well as in the secular sphere, conflicts of jurisdictional 
rights existed among functionaries of both civil and ecclesiastical authorities, 
and the competent court was a much-discussed subject. 
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51 Macrides, “Justice under Manuel I Komnenos,” 156—67 (text and translation), 
190-204 (commentary). 

52 Macrides, ‘““Nomos and Kanon,” 68-69. 

53 Rhalles-Potles, IV, 530-41, and commentary on canon 9, second council at 
Nicaea: Ibid., II, 586-87. 


The Ubiquity of Canon Law 


IOANNIS M. KONIDARIS 


I. 


By way of introduction, it is necessary to define what is meant by “canon law.” 
In this paper, I do not intend to employ “canon law” or “ecclesiastical law”’ as 
technical terms. Rather, the term “canon law” will be used as a general term, 
to refer to what is more commonly known as the law of the church. 

Given this definition, it may be said that matters relevant to the church, 
meaning the Eastern Orthodox church during the period in question, were gov- 
erned not only by “canons” and/or “laws” in the strictest sense, but also in a 
much more general sense by “spiritual law” (‘‘geistliches Recht”). This refers, 
in general, to each rule established or accepted by the church and which regu- 
lated the life of the church and the dealings of the faithful between themselves 
and with the church. 

Byzantium without the Orthodox church is inconceivable. Orthodoxy and 
Byzantium are an infrangible unity, so much so, that not only is it inconceiv- 
able to think of Byzantium without the Orthodox church, but also Orthodoxy 
would be dangerously weakened without its Byzantine period. What kind of 
contact, acquaintance, or knowledge did the Byzantine, the citizen, and the 
faithful have regarding the law of the church? 


I. 


To begin, we must briefly reflect on the situation prevailing during this period 

as regards what we have termed the law of the church, that is, the system of 

established canonical rules. It is necessary to recall some well-known events. 
By the ninth century, as far as the church was concerned, ecclesiastical 
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legislation had already been completed by the ecumenical councils. Further- 
more, canon 2 of the Quinisext Ecumenical Council in 691, which could be 
viewed as a form of codification of the church canons, sealed, sanctioned, and 
increased the power of the apostolic canons, the canons of 12 ecumenical and 
local synods, and of 13 church fathers.’ To this were added the canons of the 
Quinisext, the canons of the Seventh Ecumenical Council (787), and also the 
canons of the so-called First/Second Council (Ipwtodevtépa, 861) and those 
of the council which met in Constantinople in 879/880 at Hagia Sophia. Al- 
though the last two synods mentioned were not termed ecumenical, they have 
been unanimously accepted as part of the canonical tradition of the Orthodox 
church. 

With these additions, the corpus canonum of the Orthodox church was 
completed, consisting of 770 canons in all. These are usually listed in three 
main groups: canons of the Apostles, canons of the synods, and canons of 
the Fathers.’ 

After the ecclesiastical legislation of the ecumenical synods was comp- 
leted, and following the schism of the Church, the legislative power within the 
church was transferred to the patriarchate in Constantinople, the first throne of 
the East, and specifically to the patriarch and his synod. The rulings of the 
synod, which was usually the endemousa, took on various names according to 
each case, and were not only legislative, but also administrative and judicial. 

During this period,’ we have the second edition of the Nomokanon in 
Fourteen Titles, of which at least the prologue was penned by Patriarch Photios 


' See the discussion by B. Archontonis, Tlepi thy K@dixonoinow tav i. Ka- 
VOVWV KOL TOV KAVOVLK@V StaTagewv ev th 0p80d6Ew ’ExxAnoia [= ‘AvaAeKta 
BAatdédov 6] (Thessaloniki, 1970), 19 ff, with earlier references and P. Menevissoglou, 
““O B’ Kavov tijg Mev0éxtns Oikovpevixis Lvvddov,” Tyntixodv ‘Adrép@ua Ets tov 
MntponoAitnv Kitpouc BapvaBav (Athens, 1980), 259-81. Cf. also recently pub- 
lished S. Troianos, ““H Hev6éxtn Oixovpevixkn odvodo0g Kai T6 vouwo8ETtiKd THC 
Epyo,” ' ExxAnoia 69 (1992), 63-64, 99-100, 127-29, 160-62, 194-95, 239-43. 

* See P. Menevissoglou, Iotopikn eitoaywyt Eig tov Kavovac THs Op80dd6E0v 
“ExxAnotac (Stockholm, 1990), 91 ff. 

3 See generally N. van der Wal and J. H. A. Lokin, Historiae iuris graeco-romani 
delineatio. Les sources du droit byzantin de 300 a 1453 (Groningen, 1985), 76-77, 
87-89, 95-97, 108-12, and S. Troianos, Ou mnyéc tov BuCavtivod dikaiov. Eroaya- 
y.K6 BonOnua (Athens, 1986), 88-92, 139-52. Cf. the very interesting analysis by D. 
Simon, “Die Epochen der byzantinischen Rechtsgeschichte,” Jus Commune 15 (1988), 
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(883), and the third edition by Theodore Bestes, who added references to the 
Basilics (1090) to the texts of civil law of the Nomokanon. 

During this same period, we also have the systematic collections of Nikon 
of the Black Mountain, the so-called Nomokanon of Aofanatpic, the canoni- 
cal synopsis of Symeon and the one compiled in verse by Michael Psellos, 
numerous “anoxpicetc” (responsa), several treatises and studies on matters of 
canon law, and many monastic typika, especially ktetorika. Toward the end of 
this period, during the twelfth century, there were important commentaries by 
Ioannis Zonaras, Alexios Aristenos, and Theodoros Balsamon. 

However, no canonical collection or nomokanon was able to replace in 
the Orthodox ecclesiastical consciousness the validity of the canons sanctioned 
by the ecumenical and local synods as well as by the church fathers. The new 
canons did not introduce a new knowledge of the truth, but rather a new appli- 
cation of this truth in the life of the church. 

Besides, the church in Byzantium never bound itself by an exhaustive 
codification of ecclesiastical canons and laws. The canons relative to the organ- 
ization and administration of the church and the discipline of its members re- 
flected the needs created by specific situations and served as answers to 
equally specific problems. 


Il. 


Another point that must be highlighted, elaborated, and stressed in order to 
fully comprehend the subsequent analysis is that of the validity and power held 
by the church canons and, in a broader sense, the question of their interpreta- 
tion, especially on the part of the church itself.4 

It is fundamental to discern the difference between the kernel and the 
husk, the substance and the form, the spirit and the letter of the canon. The 


* See for this topic generally, N. N. Afanasiev, “The Canons of the Church: 
Changeable or Unchangeable?” St. Vladimir’s Seminary Quarterly 11 (1967), 54-68: 
Archontonis, Ilept thv kwdixonoinowy, 15-33; P. Boumis, To KUPOG Kai 1) Laxd<¢ cay 
l€pOv Kavovev (Athens, 1985); VI. Phidas, “Ecclesiological Presuppositions for the 
Interpretation of the Canons,” in ANAAPOMH. Tuntikov ‘Agiépmpa cic tév ‘Ap- 
XlENLoKONOV np. AOnvdv Kai né&onc ‘EAAGS0¢ Kupov ’IéxwBov BaBavatoov (Me- 
gara, 1991), 451-502; S. Perentidis, “Un canon peut-il Etre périmé?” in Byzantium in 
the Twelfth Century, ed. N. Oikonomides (Athens, 1991), 141-47. 
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external form of the canon can and must be transformed according to the exter- 
nal conditions of a continually developing and changeable social life. However, 
the substance, the spirit of the canon, remains eternal, unchangeable. There is 
a corresponding distinction between the validity and the power of the canons. 
Contrary to secular laws, which are of relative validity but of absolute power, 
canons are of eternal and absolute validity, but of relative power. 

Thus, the interpretative approach to canons, and, in a broader sense, the 
law of the church, is and must be sui generis. This means that the method of 
interpretation used is freer than the one applied to rules originating elsewhere, 
and its purpose is to discover beneath the linguistic cover the real meaning 
of the ruling being interpreted.° Furthermore, the interpreter, whether a mem- 
ber of the clergy or laity, must live according to the church’s doctrines and 
rules, so that his interpretation is completely coordinated with ecclesiasti- 
cal truth and life. In a way, the interpreter must feel or foresee the solution to 


a problem and then turn to the letter of the canons so as to fortify and substan-— 


tiate it.° 

A fundamental and characteristic institution, different from the dispen- 
satio of the Western church, is the principle of (ecclesiastical) oikonomia. Al- 
though this principle dates back to the early centuries and has been applied 
continuously since, it is not subject to any specific canons and, even though 
several studies and treatises have dealt with the subject, the last word has not 
yet been spoken.’ 

Oikonomia means that the church, for reasons of equity, may refrain from 


> Cf. 2 Cor. 3:6. 
6 Cf. canon 32 of the Quinisext Ecumenical Synod of Trullo: “thy tod natpoc¢ 
Sidvoiav 6pG0ddEws GroxaArdntopeEv . ..”; ed. P. P. Joannou, Discipline générale an- 


tique, 2 vols. in 4 pts. (Rome, 1962-64), I.1 (Les canons des conciles oecuméniques), 
163 lines 20-21. Analyzed by P. Boumis, ““H éppnveta tod vouov,” in ‘Agieg Kat 
TloAiticuds. “Adiépmpa otov Ka@ny. E. Ge0dHpov (Athens, 1991), 361-83, espe- 
cially 376 ff. 

7 For the main bibliography about this topic see I. Konidaris, “Ein ypappo des 
Patriarchen Gregorios III. aus dem Jahre 1446,’ Fontes Minores 4 (Frankfurt a. M., 


1981), 355 note 55; see also P. Rodopoulos, “Oikonomia nach orthodoxem Kirchen- — 


recht,’ Osterreichisches Archiv fiir Kirchenrecht 36 (1986), 223-31; C. Cupane, “Ap- 
punti per uno studio dell’ oikonomia ecclesiastica a Bisanzio,” JOB 38 (1988), 53-73; 
G. Dagron, “La régle et 1’ exception: Analyse de la notion d’ économie,” Religidse 
Devianz, ed. D. Simon [=Jus Commune. Sonderhefte 48] (Frankfurt a. M., 1990), 1-18; 
see also A. Kazhdan, “Some Observations on the Byzantine Concept of Law,” in this 
volume. 
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applying the otherwise applicable law, either in the future or in retrospect, in 
such a way that in the former case one does not suffer the consequences, and 
in the latter the consequences become milder. This is to say that something 
which in a certain situation and at a particular time is forbidden, may be for- 
given and allowable under other circumstances and at a different time. The 
only limits as regards the application of the principle of oikonomia are those 
imposed by dogma, that is, one may only deviate from canonical “exactness” 
(axpiBeva) without moving or differentiating the dogmatic limits. Further, the 
principle of oikonomia can be applied to all aspects relative to church life, 
even to the sacraments, since all of the church’s sacraments can be performed 
according to oikonomia (Kat oixovopiav). The principle of oikonomia was 
mainly applied to the marriage sacrament and primarily to the sacrament of 
confession in imposing and proportioning canonical epitimia. 

In this way, the church, by molding and applying the principle of ecclesi- 
astical oikonomia, not only displays enviable flexibility that withstands the test 
of time, but is also in a position to circumvent laws of a different legal origin, 
that is, the laws of the state, which deal with the same subject. In the final 
analysis, the church has the prerogative to apply or not apply, according to the 
situation, the laws established either by the church itself or by the state. This 
is an especially important message for the faithful and, in a broader sense, for 
society in general. 


IV. 


Let us return to the question of whether the Byzantines had any contact, ac- 
quaintance, or knowledge regarding the law of the church. A simple survey of 
the sources available provides an initial and very general answer. The ecclesi- 
astical law sources, which have already been presented briefly, are sufficient. 
These alone bear witness to the interest displayed by Byzantine society in the 
law of the church. Such a general view of the question, however, is unsatisfac- 
tory; thus, it is necessary to analyze the problem. 

Given the hierarchical structure of Byzantine society,® the vertical organi- 
zation of the Byzantine world, we can at first attempt a vertical approach: 
knowledge of the law of the church at the level of secular and ecclesiastical 


§ See, e.g., A. Christophilopoulou, “Ai Baoets tod PoCavtivod nOALTEDLATOG,” 
"Eniotnpovicn 'Exetnpic tig Pivocodikis LyoAs tod Mavenirotnptov ‘AOnvav 22 
(1971-72), 201-23. 
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hierarchy, the authorities, and their entourage, no matter what this entourage is 
called or of whom it is composed in each particular case. Also, knowledge of 
the law of the church at the level of internal ecclesiastical structure, according 
to the status of the church members (clergy, monks, laity). 

Needless to say, acquaintance and contact with the law of the church on 
the one hand, and observing and applying it on the other, are entirely different 
matters. Besides, nonapplication does not prove an ignorance of the law. 


V. 


Undoubtedly, the secular authority had both a knowledge of and interest in the 
law of the church. The opposite would have been strange since the church 
became an important factor of political and “constitutional” life in Byzantium. 
The truth of this deduction is supported by the fact that during this period, 
two emperors engineered the ascent of their family members to the patriarchal 
throne, obviously aiming to control the leadership of the church. Basil I (867— 
886) engineered the ascent of his son Stephen (886-893), and Romanos I 
Lekapenos (920-944), his son Theophylaktos (933-956). Two others, John I 
Komnenos (1118—43) and Manuel I Komnenos (1143-80), authorized Alexios 
Aristenos and Theodore Balsamon, respectively, to write commentaries on the 
corpus canonum. | 
Exceedingly important, however, is the intertwining of the law of the 
church, especially of its canons, with politics and its ideology, at the level of 
both secular and ecclesiastical authority. An analytical presentation of the mat- 
ter is beyond the scope of this paper. Therefore, some examples will suffice. 
One characteristic example is the application of canon 72 of the Quini- 
sext? regarding mixed marriages. In his work De administrando imperio, Con- 
stantine VII Porphyrogenetos cites this canon so as to refuse the request of 
foreign rulers for a marriage alliance with the Byzantine imperial house—this 
request being characterized as “absurd and unseemly”!°—but also so as to 
insult Romanos Lekapenos. 
It is precisely this reference to Romanos that reveals that the canon was 
cited purely for political reasons. Besides, the marriage alluded to, that of Peter 
of Bulgaria with Maria Lekapene, granddaughter of Romanos I Lekapenos by 


9 Ed. Joannou, Discipline, 1.1, 209-10. 
10 Constantine Porphyrogenitus, De administrando imperio, ed. G. Moravcsik [= 
CFHB I] (Washington, D.C., 1967), chap. 13, lines 104—5, 145. 
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his son Christophoros, is permissible, as Constantine himself writes in his 
same work, because it does not involve an orthodox party with a heretic, since 
Bulgarians were of like faith.” 

As paradoxical as it may seem, this same canon 72 of the Quinisext lies 
behind an incident that took place on a personal level and resulted in the Chris- 
tianization of the Russians. I am, of course, referring to the marriage of Anna 
Porphyrogenete, sister of Basil II, to the Russian ruler Vladimir (989). For this 
marriage alliance to occur, according to the canons of the church, it was neces- 
sary for Vladimir to embrace Christianity." 

On their part, church authorities often used canons in close correlation 
with how the state arranged general ecclesiastical matters. For example, Patri- 
arch Nicholas Mystikos (901-907, 912-925) obstinately refused to consent to 
Leo VI’s fourth marriage, forbidding him to enter Hagia Sophia. The matter 
could have been dealt with more leniently with the application of oikonomia, 
thereby avoiding the subsequent turmoil which took place in the bosom of the 
church. But was this strict application of the law of the church, this absolute 
“exactness,” independent of the patriarch’s contacts with Andronikos Doukas 
and of the latter’s plans?" 

The church, and Patriarch Polyeuktos (956-970) in particular, strongly 
and effectively opposed Emperor Nikephoros II Phokas who, possibly under 
the influence of the Islamic concepts regarding holy wars'* (djihdd), attempted 
to sanctify soldiers killed in battle. The decisive argument was Basil the Great’s 
canon 13,!° according to which anyone killing another in time of war would 
have to be excommunicated and abstain from holy communion for three 
years.'© But was this patriarch’s decision and his insistence on the rigid applica- 
tion of canon law in any way affected by the changes Phokas had imposed on 


1! De admin. imp., chap. 13, lines 158-61; cf. ibid., vol. II: Commentary (London, 
1962), 68. 

12, See Povest’ Vremennykh Let, ed. D. S. Likhachev and V. P. Adrianova-Peretts 
(Moscow-Leningrad, 1950), 59-81 and The Russian Primary Chronicle, ed. S. H. Cross 
and O. P. Sherbowitz-Wetzor (Cambridge, 1953), 96-117. 

13. See A. Christophilopoulou, BuCavtivy iotopia 2.2 (Athens, 1988), 68 ff, with 
earlier references. 

14 Cf. G. Dagron and H. Mihaescu, Le traité sur la guérilla (De velitatione) de 
l’empereur Nicéphore Phocas (963-969) (Paris, 1986), 285-86. 

15 Ed. Joannou, Discipline, Il (Les canons des Peres Grecs), 113. 

16 See G. Poulis, ‘H Goxnon Biac oti Guvva Kai otOv NOAELO KATA TO EKKAN- 
GlactiKO Sixato (Thessaloniki, 1990), 71-98. See also A. Kolia-Dermitzaki, “O Bv- 
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internal church matters, that is, the election of bishops,'’ changes which the 
usurper of the throne, John Tzimiskes, agreed to abolish under the pressure of 
the same patriarch, so as to secure his coronation by the church?"* 


VI. 


In order to establish the clergy’s degree of knowledge regarding canon law, it 
is important to make a critical study of the “erotapokriseis” (EpwtarnoKptoetc) 
surviving from this period, which are usually termed “apokriseis” (anoxpt- 
oe1c). These were answers to inquiries given by individuals with a special 
knowledge of canon law. To date, no attempt has been made to systematically 
evaluate these as a whole, nor do we have a comprehensive critical edition 
of them.'” 

The texts are usually used by modern scholars to establish the interpreta- 
tion and application of canon law rulings during each specific period. I am of 
the opinion that, in view of the question being considered here, we should 
examine these texts from a totally different perspective. That is, our primary 
focus should not be on the answers, as is usually the case (thus the prevalence 
of the term “apokriseis”), but on the inquiries, and, therefore, not on those 
answering the questions, but on those making the inquiry. 

If we approach the “erotapokriseis” surviving from this period from such 
an angle—for example, the apokriseis of Petros Chartophylax,”° Bishop Elias 
of Crete,2! Patriarch Nicholas III of Constantinople,” Chartophylax and later 
Bishop of Thessalonica Niketas,”? and Theodore Balsamon*—we will make 


Cavtivoc “iepdg méAepog”: °H Evvore Kai 1) TPOBOAH tod OpnoxevtiKod TOAELOV 
ot6 BuCdvtio (Athens, 1991). 

17 Cf. A. Christophilopoulou, “Tépoc-Népog Nuxngopov Owxd yuo Thy EKAoYN 
dpxyiepéwv,” BuCavtiva 13 (1985), 173-76. | 

18 Christophilopoulou, ‘Iotopia, 135-36, 430-31. 

19 See generally E. Herman, “Introductio,” in I. Croce, Textus selecti ex operibus 
commentatorum byzantinorum iuris ecclesiastici (Vatican City, 1939), 10-30. 

20 Ed. G. A. Rhalles and M. Potles, Lévtaypa tov Setwv Kal lepdv Kavovov, 
vols. 1-6 (Athens, 1852-59), V, 369-73. V. N. Benesevic, “Otvety Petra Hartofilaksa,” 
Zapiski Imperatorskoj Akademii Nauk, 8th ser., VII, no. 14 (St. Petersburg, 1909), 
1-11. 

21 Rhalles-Potles, V, 374-81. 

22 [bid., IV, 417-26; cf. H.-G. Beck, Kirche und theologische Literatur im byzan- 
tinischen Reich [= Handbuch der Altertumswissenschaft, XII.2.1] (Munich, 1959; repr. 
1977), 660-61. See also J. Darrouzés, “Les reponses de Nicolas III a 1’ eveque de 
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some interesting and important observations. First, the inquirers, very often, 
are clerics or monks, and it is not unusual for them to be higher clerics, patri- 
archs and archbishops. The second observation concerns the range of themes 
covered by such inquiries. Most of the inquiries relate to the lives of clerics 
and monks. Few concern the laity, the church’s congregation (“nAnpaya’”’). 

These observations lead to important deductions. First, responsible spiri- 
tual shepherds, ecclesiastical leaders of entire districts, bishops, and patriarchs 
were not in a position to know about and answer elementary questions dealing 
with “the law of the church,” liturgical life, and the sacraments, especially holy 
communion and the epitimia. How much truer this would have been of lower 
clerics and simple faithful ones! 

A second deduction: there is a limited range of inquiries relating to the 
church’s congregation. These deal with everyday matters, marital problems, 
sexual life, baptism, and godfathers. As a general rule, these inquiries were 
made with specific cases in mind. Very rarely are the inquiries of a more gen- 
eral nature; when this is the case, they are of major importance, for example, 
matters concerning unbelievers and heretics returning to Orthodoxy, matters 
irreconcilable with clerical status, etc. 

These deductions are supported along the same lines by the texts of the 
few canons referred to in the “canonical” education and training of clerics. 
Thus, canon 18 of the Synod of Carthage (419) states that consecrated bish- | 
ops or clerics must be briefed by those consecrating them regarding the most 
important synodical decisions, whereas canon 2 of the Seventh Ecumenical 
Synod (787) requires”® that bishops being consecrated have a knowledge of the 
Psalms and be willing to commit themselves to a deep study of the Holy Bible 
and the canons. The text of these canons leads to the inevitable conclusion that 
the average cleric in Byzantium had only a limited “canonical” knowledge.” 

And if one believes that these things changed over the centuries, he is 


Zétounion.” in KA@HTHTPIA: Essays presented to Joan Hussey (Camberley, Surrey, 
1988), 327 ff, 336-42, and E. Papagianne and S. Troianos, “Die kanonischen Antwor- 
ten des Nikolaos III. Grammatikos an den Bischof von Zetunion,”’ BZ 82 (1989), 234 
ff, 235-37. 

23 Rhalles-Potles, V, 382-88. 

24 Rhalles-Potles, IV, 447-96. 

25 Joannou, Discipline 1.2 (Les canons des Synodes Particuliers), 232-33. 

26 Thid., I.1, 248-50. 

27 Cf. H.-G. Beck, Das byzantinische Jahrtausend (Munich, 1978), 163 ff, 
171-72. 
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deluded. The relevant texts written by the three great commentators of the 
twelfth century are colorless and neutral, and limit themselves only to the ren- 
dering of the canons without adding anything that would justify any kind of 
change or improvement. Only Balsamon attempts to give some sort of explana- 
tion as to why those about to be consecrated were required to have a knowledge 
only of the Psalms and not of the remaining “divine teachings.” He maintains 
that those who did not have the “office of didaskalos” did not need to worry 
about reading such writings.”® 

Besides, this same commentator, Balsamon, deals in one of his apokriseis, 
with the permissibility of ignorance of the law on the part of clerics.” In this 
case he endeavors to make one of his characteristic “clever” distinctions be- 
tween the “finer” and “broader” points of the law. Should a cleric be ignorant 
of the “finer points of the law” (“Aextotnta vouov”) he may sometimes be 
forgiven. The same, however, would not be valid if he should be ignorant of 
the “broader points of the law” (“nayodtnta vouov”); he explains: “ta mao 
STAG vOut” or as we would say today generally known laws; thus, according 
to the specific apokrisis, the blessing of a third marriage, is forbidden.*° 

It can, therefore, be deduced that in the ranks of the clergy a sound knowl- 
edge of canon law was a rare commodity, and any exceptions merely serve to 
verify the general rule. | 

Because it was not easy to distinguish between the various roles that the 
clerics had, since they were ecclesiastical ministers, judges, and confessors, it 
is quite possible to assume that their lack of knowledge of the law would also 
influence their meting out of justice. 


VIL. 


The liberality characterizing Orthodoxy is especially evident in monasticism. 
In Byzantium, monasticism at no stage comprised a uniform monastic organi- 


28 Rhalles-Potles, II, 562—63. 

29 Apokr. 64: Rhalles-Potles, IV, 495. 

°° Cf. D. Simon, “NopotpiBodyevor,” in Satura R. Feenstra (Fribourg, 
Switzerland, 1985), 273 ff, 283 and note 33. 
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zation, structured according to detailed rules, with specific duties laid out for 
its members and with a generally binding way of life.*! 

On the contrary, the founder of a monastery considered it quite normal to 
formulate the typikon of his monastery and through this authoritatively define 
the rules that would govern life in his foundation, in his own monastery.*? 

For this reason, the most important sources, not only for the observation 
of the application of the law, but also so as to establish what amount of knowI- 
edge regarding the law of the church existed in monastic brotherhoods, are 
undoubtedly the canonistic monastic typika, most of which are ktetorika typ- 
ika. It is a happy coincidence that of some 60 canonistic typika salvaged from 
the entire Byzantine era, more than half, from the “hypotyposis” of Theodore 


of Stoudios (826) to the typikon of Neilos Damilas (1210), are dated between 


the ninth and twelfth centuries.* 

It is necessary to note immediately that the majority of these typika deal 
with the same subjects, and very often in the same way. Nevertheless, it seems 
that each ktetor considered it his duty to formulate his own typikon—or to 
assign someone to do so—even if this was to be mostly a copy of another, 
because he thus confirmed the uniqueness of his case. 

It is also a fact that it was possible to become acquainted with the law of 
the church at the monasteries, as most of them had libraries and scriptoria and, 
therefore, manuscripts, at least some of which were of canonical content. A 
systematic and detailed study of the typika leads to interesting observations. 
Specifically, as regards the qualifications for entry into the monastery and espe- 
cially the required age for the candidate to become a monk, the only typikon 
that cites a church canon, namely canon 40 of the Quinisext,* is that of Ni- 
kephoros Blemmydes,* and even so it violates this canon.*° 

Regarding the testing period that should precede monastic tonsure, there 


31 Beck, Jahrtausend, 207 ff. 

* See generally I. M. Konidaris, Nouixkn Se@pnon tov LoOvactnpLaKa@v tv- 
Tik@v (Athens, 1984), 25 ff, 238 ff, and C. Galatariotou, “Byzantine ktetorika typika: 
A Comparative Study,” REB 45 (1987), 77-138. 

*° See the list of canonistic typika surviving today in Konidaris, Nop.Kxy 
Geapnon, 43-67; cf. Galatariotou, “Ktetorika typika,’ 85-87. 

* Joannou, Discipline, 1.1, 175-77. 

*° Chap. 9; ed. A. Heisenberg, Nicephori Blemmydae curriculum vitae et carmina 
(Leipzig, 1896), 93, lines 2-5, and 95, lines 17-21. 

*° Cf. Konidaris, Nouixy Seapynon, 82-84. 
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are typika such as those of Christodoulos for the monastery at Patmos,*’ which 
quote the relevant canons. The reality, however, is expressed quite epigrammat- 
ically by the typikon of the Theotokos Eleousa,** which states that the abbot 
recruits as monks whomever he so desires, “ods Gv aipytat.” 

The same is valid, mutatis mutandis, in connection with the prohibition 
of entrance for persons belonging to the opposite sex (“&Batov’”), the responsi- 
bility to continue residing in the same monastery (stabilitas loci), and of course 
regarding the matter of electing the abbot, or rather the appointment of the 
abbot by the ktetor.” 

One cannot, therefore, exclude the case that the authors of the typika, as 
a tule the ktetors or the abbots of the monasteries, had a knowledge of the law 
of the church, primarily the ecclesiastical canons, which concerned matters 
they wanted to resolve, and willfully silenced. But even when they were aware 
of the canons, it would seem that they paid little attention to them.” 


VIII. 


The question that I pondered at some length was how many Byzantines really 
did know about “canon law,” about the law of their church, during this period? 

If one should try to roughly calculate the sum total of such individuals 
out of all those mentioned above—the men of authority, that is, the emperor 
and those surrounding him; government officials; church administrators; the 
patriarch and the patriarchal court; certain higher clerics; the experts in canon 


37 _Hypotyposis of Christodoulos, chap. 26; ed. F- Miklosich and J. Miiller, Acta 
et Diplomata graeca medii aevi sacra et profana, vols. 1-6 (Vienna, 1860-90; repr. 
Aalen, 1968), VI, 59 ff, especially 78 line 5—p. 79 line 8. 

38 Chap. 11; ed. L. Petit, “Le monastére de Notre Dame de Pitié en Macédoine,” 
Izvestija Russkago Archeologiceskogo Instituta v. Konstantinopolé 6 (1900), 63 ff, espe- 
cially 82 lines 8-9. 

39 For details and the relevant bibliography see Konidaris, Nopixn Sempron, 
119-27, 149-56, 193-202. 

40 A special case, which seems to confirm the rule, even though it belongs to the 
subsequent period, is the typikon of Neilos Damilas, bishop of Tamasia, for the monas- 
tery of the Theotokos which he founded in Cyprus. Cf. S. Pétridés, “Le typicon de 
Nil Damilas pour le monastére de femmes de Baeonia en Crete (1400),” Izvestija 15 
(1911), 92-111. 
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law, who either authored studies or gave apokriseis, as well as others whose 
work was for some reason lost; the ktetors and abbots of monasteries; certain 
distinguished monks—this number would barely come to a few thousand. 

Therefore, in order to approach the question as to whether the rest of the 
people, the majority of the Byzantines, had any knowledge of or at least any 
form of contact with the law of the church, one would have to consider things 
from another angle. This approach, as opposed to our previous one which was 
vertical, will be horizontal and will attempt to cover all the members of Byzan- 
tine society, who were also faithful members of the Orthodox church. I am 
referring to contact with the law of the church via elementary education 
throughout the realm and through participation in the liturgical life of the 
church and worship in general. 

Before considering these aspects, it must be stressed as an established 
fact that “books” were not easily available and were very expensive for the 
Byzantines, so only a very small percentage of the public had access to these, 
even to simple literary works.*! Besides, the literary authors in Byzantium ei- 
ther belonged to the higher class or aspired to belong to this class.” 

The fact that the corpus canonum, with its 770 canons, was a bulky work 
meant that it required not only much time but also much expense to copy; 
these factors were additional obstacles preventing the faithful from coming 
into contact and becoming acquainted with it. This explains why knowledge 
of the canons usually came through synopses and epitomes of the canons. It is 
no coincidence that Michael Psellos (1018—78?)—who authored, among so 
many other things, the aforementioned “synopsis of the nomokanon” in 
verse#?—had in mind, or at least on hand, the ““Synagoge of canons” (578-582) 
by Ioannis Scholastikos,“ and that Balsamon stressed that older nomokanons 
should not be used, but only the one compiled by Patriarch Photios.* 


41 See generally Byzantine Books and Bookmen, Dumbarton Oaks Colloquium 
1971 (Washington, D.C., 1975), especially N. G. Wilson, “Books and Readers in By- 
zantium,” 1-15, and C. Mango, “The Availability of Books in the Byzantine Empire 
A. D. 750-850,’ 29-45. 

42 Cf. P. Magdalino, “Byzantine Snobbery,” The Byzantine Aristocracy. IX 
to XIII Centuries, BAR International Series 221, ed. M. Angold (Oxford, 1984), 
58-78. 

43 Yodvoyis Tod vowoKavovonv, PG 122, cols. 919-924. 

“4 Menevissoglou, ““O B’ Kavov,” 49 and note 5. 

45 Rhalles-Potles, II, 311 lines 8-22. 


144 Ioannis M. Konidaris The Ubiquity of Canon Law 145 


IX. 
Important scientific contributions made by distinguished Byzanti sill 
cially during recent decades, give us a better and, in any case, a moi 
knowledge of matters pertaining to education and culture in Byzantj P 
I do not intend to refer here to the truly major problem of the # 
of further and higher education, especially by the church of Constall 
during the middle and late Byzantine period. (Besides, I do not believe 
would help answer our questions.) Instead, I will limit myself to , 
education, which gives us the advantage of being on safer ground wi a 
formation. : : 
Indeed, confirmed testimonies from most types of sources relatigy q 
period allow two indisputable deductions: first, the church played an i 
role in providing elementary education throughout the realm; and seg 
main means used in this elementary education, regardless of ae > 
it, were generally religious texts and, in most cases, liturgical be . 
Orthodox church. 
The biographies of the saints, which allow for a better overall \ 
these saints came from all parts of the empire, provide information ak 
ing “ypappata,” that is, learning how to read and write, or “lepa ypq@j 
as they were often called, in the churches and mainly in the mona 
small schools at nearby monasteries and taught by priests or abbots, 34 
children learned their first letters.*’ 
Information regarding the role monasteries played in providing’@ 
tary education tn Byzantium can also be found in more reliable te he 
singled out two important ones, written at approximately the same time 
the eleventh century: the testament of the Protospatharios Eustathi on 
and the typikon of the megas domestikos of the West, Gregorios Pal | 
Ouse): Boilas makes provision for the children of his freedmen to § 
“VEpa ypapwata” at the Church of Theotokos in Salem;** Pako m 


a detail the teaching of the “tepa ypappata” in his monastery at Pe- 


that schools where a pupil could learn his first letters actually 
S onasteries is proved not only by explicit mention in other typika, 
2 directly by typika whose authors prohibited their being taught in 
tae for obvious reasons, to “secular” or “lay children.” °° Residing in 
5 oe ‘es and teaching young children in these, undoubtedly aimed at— 
. se assisted—the recruiting of monks and clerics as well. The pri- 
ens used in administering this elementary education in churches and 
ec were, of course, the sacred texts in general, and mainly the 


s texts certainly included elements pertaining to the law of the 
“ esides, the very first Psalm alludes to the “law of the Lord,” in saying, 
6 aviip 6c. . . EV TH VOU@ Kvpiov 10 GEAnLA avtOd,”*! meaning, 
F the man whose only delight is the law of the Lord and who clings so 
*it that his mind turns always to the law of God and he studies it night 
or g the same lines, one reads the following: “ddiktav Euionoa Kai 
nv, Tov SE vVOuOV Gov nyannoa ... ,’*? meaning, I hate and abhor 
injustice, but your law I do love; a phrase that was chosen by 
omnenos as the first phrase of the prooimion to his Novel of 1158.°° 
. texts used, apart from the Psalms, obviously included commands 
"y B concerning a reverent life, and the harmonizing of one’s life to the 
B Lord The content of the Ten Commandments®™* was undoubtedly 
, hot only by the church fathers but also more generally as is 


7 ip. 31; ed. P. Gautier, “Le typikon du sébaste Grégoire Pakourianos,’ REB 
¥$-145, especially 115-17 lines 1610-1637; analyzed by I. M. Konidaris, 
By tod Tlaxovupiavod Kai n lepatiKh oXOAN tig Hovis TetprtCov,” ‘Avti- 
pmarixdv cic tov KaGnynthy Fepdowov Koviddpnv (Athens, 1981), 156- 
fe. Zythypata PuCavtivod Kai exKAnotaotiKo\ Sikaiov [Athens, 1990], 


rKonidaris, ibid., 168-69 [= p. 77-78]. 

Bl: 1, 2. 

#119 (118):163. 

eR. Macrides, “Justice under Manuel I Komnenos: Four Novels on Court 
a Murder,” Fontes Minores 6 (Frankfurt a. M., 1984), 99 ff, especially 118 


‘© Among various works on the subject, I note for earlier references Pa ie 
Le premier humanisme byzantin (Paris, 1971) = ‘O np@toc BuCavtivdg oF 
trans. M. Nystasopoulou-Pelekidou (Athens, 1981). 4 
47 See Lemerle, Ovpavicpdc, 91-101. Cf. R. Browning, “Literacy in they 
tine World,’ BMGS 4 (1978), 39-54. ¥ 
“8 See P. Lemerle, Cing études sur le XIe siécle byzantin: I. Le testament ‘ 
tathios Boilas (Avril 1059) (Paris, 1977), 27 lines 219-21. 4 


os % - 


d. 20: 1-17. 
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proved by the important manuscript tradition regarding the Ecloga of the Law 
of Moses, just before the beginning of the period in question. 

Thus, by obtaining elementary education, the Byzantines at a tender age 
usually acquired basic religious schooling which included seeds from the ele- 
ments of the law of the church. The few individuals who were able to continue 
their studies had the opportunity to indulge in other texts, and obviously ac- 
quired a better knowledge of the law of the church. 


X. 


The diffusion of the law of the church into Byzantine society was mainly ef- 
fected through liturgical life and worship. In the Orthodox church, the per- 
forming of divine liturgy is effected by all its members. From this point of 
view, the reading of blessings and the singing of hymns take on special mean- 
ing and value, since they belong to all the faithful, clergy and laity. Therefore, 
the participation of the faithful in Orthodox worship also meant attending, at 
the same time, a school for beginners in the law of the church. 

In order to clarify the meaning of liturgical life as far as the contact and 
knowledge that the Byzantine faithful had of the rules of the church, it is neces- 
sary first to make some observations and deductions. 

My first observation concerns the location of liturgical life. Apart from 
the churches in monasteries, towns, and villages, liturgies and sacraments were 
often performed in private chapels and also in private homes, something which 
had already been explicitly sanctioned by Leo VI with his Novels 4 and 15°° 
and confirmed in a relevant apokrisis by Theodore Balsamon.*’ 

On the other hand, if we evaluate the information available—which is, of 
course, neither plentiful nor reliable—pertaining to the contemporary situation 


$s“ ExAoyn tod Tapa Oeod 61a tov Mowvoéws 500Evt0g VOLOV TOIC TopanAt- 
tac”; ed. L. Burgmann and S. Troianos, ‘“Nomos Mosaikos,” Fontes Minores 3 (Frank- 
furt a. M., 1979), 126-67. Cf. P. E. Pieler, “Lex Christiana,” Akten des 26. Deutschen 
Rechtshistorikerstages (Frankfurt a. M., 1987), 485 f, 501-3. 

56 P Noailles and A. Dain, Les novelles de Leon VI le Sage (Paris, 1944), 21 ff, 
59 ff; Novel 15 referred expressly to the sacrament of baptism. See recently S. Troianos, 
“Die kirchenrechtlichen Novellen Leons VI. und ihre Quellen,’ Subseciva Groningana 


4 (1990), 233 f, especially 235-36. 
57 Apokr. 14; ed. Rhalles-Potles, IV, 458 line 18-459 line 14. 
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of the population and the development of the towns,°* we could possibly talk 
about neighborhoods in Byzantine cities each having their own church. The 
remains of such churches in urban centers dating back to the Byzantine period 
support this hypothesis, for, as a general rule, they are small churches and 
therefore of little capacity. Thus, we must assume that we have here a congre- 
gation that was not numerous but steady, a congregation which, through contin- 
uous attendance of the liturgies and sacraments, eventually learned the bless- 
ings and hymns by heart. 

Furthermore, it is noteworthy that women also participated in liturgical 
life, whether in churches or in private chapels or homes, and this was probably 
their only chance, unless they became nuns, to “communicate,” as it were, with 
the law of the church. The fact that women participated in church re iS 
well known and has been established in many ways from early times.*? 

Finally, we must not forget what the mentality of the congregation was 
during this period, according to what we know and can presume. Certain socio- 
logical and demographic parameters are, in my opinion, of great importance 
and lead directly to the essence of the problem. We are talking about a Beagle 
the majority of whom are almost unlettered, penniless, and plagued by sieath 
Recent studies® on the end of this period and the beginning of the next con- 
clude that the child mortality rate was 50 percent for children under age five 
suggesting that at least half of all families had lost one or more children. Add 
to this the toll from revolution, pestilence, disease, civil strife, and foreign raids 
and it becomes evident how vulnerable the congregation was and how much 
they needed this contact/acquaintance with the church and its life as an anti- 
dote, if nothing else, to their constant confrontations with death. Simultane- 


| *8 See A. Laiou-Thomadakis, Peasant Society in the Late Byzantine Empire 
(Princeton, N.J., 1977) = ‘H aypotiky Koivovia otnv votepn PuoCavtivyn éxoxn, 
is Kasdagli (Athens, 1987), 44-100, with earlier references. 
Cf. generally J. Beaucamp, “La situation juridi é 
; juridique de la femme a Byzance,’ 
CahCM 20 (1977), 145-76; A. Laiou, “The Role of Women in Byzantine Society,” 
JOB 31.1 Gane 233-50; A. Laiou, “Observations on the Life and Ideology of Byzan- 
tine Women, ByzF 9 (1985), 59-102, with earlier references. Especially for the role of 
widows in byzantine society, see I. M. Konidaris, “‘H 9€0n tig yHpas oth PuCavtivyj 
KOoWwovia. Ano tovs latépes otovs KavovoAdyous tod 12 lava,” 0 
eee, yous tov 120v atava,” BuCavtiva 16 


° See Laiou-Thomadakis, Peasant Society, 347 ff. 
other references. oi » especially 384-89, with 
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ously, the faithful Byzantine’s participation in liturgical life must have consti- 
tuted his last and sole form of resistance to authority and any form of 
oppression. 

Thus, through the Word of God, the Holy Bible, the Gospels, and the 
Epistles of the Apostles—but also liturgical texts and the whole sacramental 
life of the church, to which the congregation had immediate access—the ma- 
jority of the faithful were able to achieve direct contact with the law of the 
church through continuous repetition, familiarization, and habituation to these 
things, and in this way the “canonical” thought and ecclesiastical conscious- 
ness of the Byzantines was formed. 

The examples of regulations and commandments in these texts, which are 
fundamental sources for the canon law of the Orthodox church even today, are 
many and cover a variety of topics. I consider the most characteristic to be 
those on the sacraments, especially baptism® and holy communion”; on mar- 
riage, mixed marriages,” and divorce; on taking oaths; on the relationship 
that members of the church should have with the authorities and with secular 
authorities in general;® as well as with non-Christians;®’ on the qualifications 
required for bishops, priests, and deacons® and also regarding the election of 
pastors by the local clergy and the faithful;® on the alimentation of ecclesiasti- 
cal ministers;”° on order during ecclesiastical gatherings;’' on the prerequisites 
and the procedure for checking accusations against clerics” and in general, so 
that the church may judge whoever commits a sin;” on the lawless deeds of 
murder, adultery, fornication, divorce, theft, false testimony, greediness, lasciv- 
iousness, blasphemy, etc.” 


61 Matt. 28:19; Mark 16:16. 

62 Matt. 26:26—29; Mark 14:22—25; Luke 22:17-19. 
63 Mark 10:6—9; 1 Cor. 7:12. 

64 Matt. 19:4—10 and 5:32; Luke 16:18. 

65 Matt. 5:33-34. 

66 Matt. 22:21; Titus 3:1; Rom. 13:1. 

67 1 Cor. 5:9-10. 

68 1 Tim. 3:1-12; 1 Pet. 5:1-5; Titus 1:5-9. 

69 Acts 1:21—26 and 6:1-6. 

7 1 Cor. 9:4~—15; cf. 1 Tim. 5:17-18. 

™ 1 Cor. 14:26—40 and 11:4—34. 

7 1 Tim. 5:19-20. 

3 Matt. 18:15-20. 

7™ Matt. 5:21-30 and 15:19-—20; Mark 7:21—22. 
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On the other hand, participation in the general acts of worship brought 
the faithful into contact with church law and canonical order. Despite the exis- 
tence of further liturgical typika, and different ones at that for the churches 
and monastery churches,”° no one can dispute the liturgical skillfulness of the 
Byzantines and the beauty of the Byzantine rite which was often praised by 
foreign envoys and ambassadors. 

Characteristic examples in this regard are observation of the method of 
performing sacraments; participation in fasting and the sacrament of confes- 
sion; familiarization with various epitimia, that is, the penances imposed by 
the confessor; the experience of the stages that all those being “punished” by 
nonparticipation in holy communion were subjected to (tpd0KAavoic, aKpoa- 
OG, GVOTAGIGC);”° the anathemas against heretics;” participation in funerals and 
memorial services and, in general, the truly broad range of honors bestowed 
upon the dead. 

Last but not least, participation in the liturgies and the sacraments also 
provided the opportunity of association on a social level and, therefore, the 
opportunity of communicating information, a rare treat in those days. Thus, in 
an indirect manner, especially in large urban centers and certainly in the capital 
where the emperor and the patriarch resided, various events and their canonical 
consequences became known and in this way added elements of knowledge of 
canonical order. 


XI. 


Let us now review the information collected on the various levels and try to 
reach some conclusions. 

The period between the ninth and twelfth centuries was a flourishing one 
for the Byzantine Empire, and especially for the church. Due to its multifarious 
work, which ranged from education and philanthropy to missionary activity 
and the conversion of the Slavs, the church approached all social classes and, 


> Cf. K. Manaphis, Movaotnpiaka tunika - Ava@nKkat (Athens, 1970), 28-32. 

76 ED. Simon, “Die BuBbescheide des Erzbischofs Chomatian von Ochrid”’ JOB 
37 (1987), 235-75, although it refers to the thirteenth century, it is very useful for its 
perceptive analysis of this topic. 

” Suffice it to mention the Synodikon of Orthodoxy. 
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with the assistance of its ever-increasing wealth, continuously broadened its 
influence in financial, social, and cultural fields. 

This development did not keep pace with the development of the law of 
the church, and even less so with the knowledge that the faithful had of this 
law. However, this deduction is neither absolute nor without exceptions. 

There were those who had a knowledge of the law of the church. They 
were the minority. They were the ones in power and the educated elite. The 
fact they had a knowledge of the law of the church certainly does not mean 
that they always applied it. Undoubtedly, though, they did use it. 

Then there were the others, the majority. Primarily, they belonged to the 
laity. But there was not only the laity. Most of the anonymous clerics as well 
as most of the monks belonged to this group. They had a superficial and totally 
nebulous knowledge, a mere acquaintance, with the law of the church. The 
generally prevailing concept seemed to be that apart from what was defined by 
the canons and the laws, faith and actions made a God-fearing Christian, not 
knowledge. So the lack of knowledge was made good by faith, and this applied 
to clerics, monks, and the laity. In the long run, orthodoxia (to believe cor- 
rectly) is orthopraxia (to act correctly) and vice versa. 

In any case, the ubiquity of the law of the church is verified, since all 
social classes and structures had some knowledge or acquaintance with it. Due 
to the differentiation in the level of knowledge, the application of the law of 
the church, of “canon law,” was a continuous conflict between canonical “ex- 
actness” and ecclesiastical “oikonomia,’ “EW<¢ 00 SLKALOGOVN ENLOTPEYWEL 


eic Kptow.””® 
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78 Ps. 93(94):15; “until judgment shall return unto righteousness.” 


Law, Justice, and the Byzantine Historians: 
Ninth to Twelfth Centuries 


ANGELIKI E. LAIOU 


The Just King 


“He was strict about justice, so that all evil men feared him and all good men 
admired him, for the ones saw him as a just man and hater of evil, while the 
others saw that he was severe and strict. He himself was not entirely clean of 
all evil, for, although he kept the faith in God and His most chaste Mother, he 
also embraced the ancestral heresy of Iconoclasm. . . . Holding fast to justice, 
and also to his faith in the Mother of God, he would, each week, proceed on 
horseback ... towards the holy church of Vlachernai. ... He made himself 
available to everyone, but most especially to those unjustly treated, so that they 
could relate freely the injustices done to them, without being hindered by evil 
men who feared retribution. Also, by going through the marketplace, he 
wanted to observe the state of the market, and so he asked about the price of 
commodities, very insistently, and not of every single commodity but those 
which are most necessary to life, whether things to eat, drink or wear. . . . Thus 
did he show great attention and diligence toward public matters, both in the 
courts of justice (Ev kpitnptotc) and, as we have said, on his weekly rides.”’ 
Such is the beginning of the portrait of the emperor Theophilos, as given by 
the anonymous Continuator of Theophanes and repeated by John Skylitzes. 
The emperor’s justice in action is illustrated by the following example. The 


. 1 Theophanes Continuatus, Bonn ed. (1838), 86-88 (hereafter Th Cont), repeated 
with variations by John Skylitzes, ed. I. Thurn (Berlin-New York, 1973), 50-51. (Not 
in Genesios: see 75 ff.) On this kind of imperial portrait, new since the sixth century, 
see R. Jenkins, “The Classical Background of the Scriptores post T: heophanem,” DOP 
8 (1954), 17. 
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widow of a soldier accused a strategos of having confiscated her husband’s 
horse, and thus of having been responsible for her husband’s subsequent death 
in battle. The emperor called in the strategos, who claimed that the horse was 
his own; but when the woman, hidden behind a curtain, came out, the strategos 
was shocked into admitting his actions. He was relieved of his command and 
exiled, and his property was given to the widow. “Thus all could see the justice 
of his decisions, and his abhorrence for those who seized the goods of others.” ” 

This tenth-century image of justice on horseback, and the stories atten- 
dant on it, presents several points of interest. To be noted, first of all, is the 
surprisingly positive presentation of an iconoclastic emperor by the Continua- 
tor of Theophanes. Whereas Theophanes the Confessor did not have one good 
word to say about Leo III and Constantine V, the Continuator counterbalances 
the unfortunate iconoclasm of both Leo V and Theophilos with their concern 
for justice. In the case of Leo V, the judgment is much more ambivalent than 
it is for Theophilos, but nevertheless the Continuator goes into the trouble of 
relating approvingly an incident where Leo V gave justice to a man whose wife 
had been abducted by a rich and powerful gentleman.’ For the chronicler, in 


2 Th Cont, 92-94; Skylitzes, 54-55. On the author of this part of Th Cont, see 
A. P. Kazhdan, “Iz istorii vizantijskoj hronografii X v.,;’ VizVrem 19-20 (1961), 77-96. 
A further example of Theophilos’ sense of justice is given by other chroniclers: it con- 
cerns the case of the widow who accused Petronas, Theophilos’ brother and drounga- 
rios tes vigles, of having built tall buildings that surrounded and darkened her little 
house. The emperor.sent the quiestor and the census-takers to check on the story. They 
found the story to be true, and the actions of Petronas unjust. Petronas was beaten in 
public, and his buildings were razed to the ground: Symeon Magister, 627-28, Georgius 
Monachus, 793-94. 

3 Th Cont, 30-31, 40; Skylitzes, 17-18. Genesios (17-18) gives the incident in 
greater and interesting detail. He stresses that Leo V, although impious, was most pro- 
foundly concerned with the good management of public affairs and was justly severe 
toward those who wronged others. A man appeared before the emperor and lodged an 
accusation against a man of senatorial rank who had abducted his wife and was holding 
her for a long time, without fear. The plaintiff said that he had appealed to the prefect 
of the city, but to no avail. The emperor ordered the accused man and the prefect to be 
brought before him, in the palace, at once. He then had the plaintiff repeat the accusa- 
tions. The defendant admitted the crime, since it was undeniable, and the prefect, too, 
had to admit that the plaintiff had brought the complaint to him. The emperor immedi- 
ately relieved the prefect of his duties, since he had proved himself to be negligent in 
the exercise of justice, and punished “according to the laws the man who had been 
caught in adultery.” The Scriptor incertus de Leone Armenio, Bonn ed. (1842), neither 
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the case of both emperors, the good management of public (civil) affairs is 
expressed through the administration of justice and the correction of injustice, 
a virtue sufficiently great to be weighed against the impiety of iconoclasm. 
Second, the judgments involve the punishment of high officials—a strategos, 
the eparch of Constantinople (in the case of Leo V), the droungarios tes vigles. 
Third, it is evident and important that what we see here is personal justice. 
Theophilos, and Leo V, take it upon themselves to correct injustice and judge 
particular cases; justice is available to all, at least in the city of Constantinople 
or wherever the emperor might find himself. The rules of evidence are those 
appropriate to such a way of doing business: there is on-the-spot investigation 
of the facts, the confrontation of witnesses, the confession of the culprit.* The 
chronicler’s view of personal justice is nuanced: in the case of Theophilos he 
is entirely positive, but Leo V is accused of taking over the administration of 
justice and judging cases on his own. 

It is also interesting that laws are hardly mentioned. In the case of abduc- 
tion judged by Leo V, it is true, the culprit was punished according to the law: 
TOV. . . LOLXYOV VOL ExdSoOHvat Mpootetaxev; mention of the law is already 
a departure from previous historiography.> But as far as Theophilos is con- 
cemed, there is no mention that he followed the law in his judgments. Further- 
more, Theophilos, the Just Emperor, is not also Theophilos, the Law-Giver. 


mentions the incident nor praises Leo V for his sense of justice or, indeed, for any- 
thing else. 

* In the case judged by Leo V, Skylitzes mentions that the culprit was forced to 
confess because there was irrefutable proof of his evildoing, but this is absent in Th 
Cont, and is undoubtedly editorial comment. Skylitzes’ account derives from the longer 
text of Genesios. 

> Note that the abductor is called an adulterer, which, according to the law of the 
Ecloga, would carry a more certain punishment than would the abduction of a married 
woman, which the Ecloga does not mention. See A. Laiou, “Sex, Consent, and Coer- 
cion in Byzantium,” in Consent and Coercion to Sex and Marriage in Ancient and Medi- 
eval Societies, ed. A. Laiou (Washington, D.C., 1993), 113-32. Th Cont also mentions 
the punishment that was prescribed by law and was meted out to Euphemios, who, in 
Sicily, following the bad example set by the emperor Michael II, abducted a nun to 
marry her. Michael the Amorian ordered Euphemios to be punished by the slitting of 
the nose, “according to the letter of the law”; “Kedever TM OTPATHYO . . . THv Piva ToD 
TETOAUNKOTOG Edonuiov dnotéuet Kata TV TOD vVOuov aKp{Betav” (Th Cont, 81- 
82). The law invoked is Ecloga 17.24. 
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Now, it appears to be the case that he did not, in fact, legislate much, and the 
few pieces of legislation that the chroniclers mention as originating from him 
are somewhat strange.° So we cannot make much of the statement that he does 
not appear in the sources as a Law-Giver, except to note that legislating is not, 
in this case, an essential part of being a Just King. 

There were, however, other emperors of the late ninth and tenth centuries 
who did legislate quite a lot, and who also codified laws. Among them are 
Basil I, who issued two law codes, the Procheiros Nomos and the Eisagoge, 
and Leo VI, under whose reign the codification of the Basilics was completed, 
and who issued in his own name a large number (113) of Novels. Let us see 
how the tenth-century historians present Basil I. The main source is the Vita 
Basilii, since Pseudo-Symeon Magister and the Continuator of George the 
Monk, that is, Symeon the Logothete, say nothing about Basil’s legislative ac- 
tivities.’ In an exceptionally long passage, the author speaks of Basil’s unceas- 
ing efforts to reform the empire and rule in a way that would be beneficial to 
all. Basil starts by appointing the best officials; they would have to be uncor- 
rupted, take no bribes, and above all honor justice and equity (1o6tn1a), 
through the protection of the poor from the exactions of the rich (t@v mAOov- 
tovvtwv). After a longish discussion of the protection of the poor, “‘so that each 
could rest under the shadow of the patrimonial olive tree and fig tree;’*® and the 
rescinding of all unjust taxes and exactions, we move to justice. The most de- 
tailed discussion concerns the mechanisms of ensuring the proper administra- 
tion of justice: the appointment of fair and uncorrupt judges, the creation of a 
court in Chalke, and the distribution of a per diem to poor litigants, so that they 


© On Theophilos’ legislation, see below, 161-62. 

’ Indeed, Georgios Monachos is hostile to Basil I: pp. 828, 836 ff; cf. E Tinne- 
feld, Kategorien der Kaiserkritik in der byzantinischen Historiographie (Munich, 
1971), 103—4. On the image of Basil I, see P. A. Agapetos, ““ H eixéva tod AvtoKpa- 
topa Baowetov A’ oth >iUoLaKEedoviKn ypanpateta (867-959),” ‘EAAnvixd 40 
(1989), 285-322. 

8 Th Cont, 258: Kai tiv édaiav Kai thy ouKiv tiv matp@av undéva eivar tov 
TOAMOVTA LTO THY EALTOD NoLlEtoOaL EEovGIaV, GAA’ Exaotov Ev th ovvynOer Kai 
TLATPOA TOVTOV OKLA GvaravecBar. Cf. Mic. 4:4: But they shall sit every man under 
his vine and under his fig tree, and none shall make them afraid. Kai dvanatvoetat 
EKAOTOG VIOKATW GUTEAOD AVTOD, KAL ExAOTOS DLOKATH OVKiIs ADTOD, Kai OK Eo- 
TOL O EKHOPOV, 5LdTL TO OTOLA Kupiov navtoKpdtopos EAGAnoe tadta. Note the 
addition natp@a by Theophanes Continuatus. 
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would not be forced by indigence to leave the city before their cases had been 
adjudicated. The emperor himself judged cases, primarily dealing with tax col- 
lection; in the same spirit, he is said to have undertaken another reform, 
namely, the simplification of the tax registers, so that all sums were written out 
in full, not in an abbreviated form, and could thus be read by everyone, includ- 
ing the peasants. We then get to the church, with a discussion of the replace- 
ment of Photios by Ignatios, and finally to Basil’s legislative work. The state- 
ment is terse: he found the civil laws in great confusion, since good and bad 
laws, currently valid and long disused legislation, were mixed together in the 
books. He removed the invalid laws and purified the others, making sure that 
they were divided into chapters, almost like a summary, for easy reference. 
This statement corresponds most clearly to the prooimion of the Procheiros 
Nomos, and must therefore refer to it. Skylitzes adds that Basil I “did not have 
time to carry out his work, being overtaken by death, so that it was subse- 
quently completed by his son, Leo.”’? The interest of the author of the Vita 
Basilii is clear: justice and equity are of the greatest importance for the well- 
being of the state and its population (as well as being a cardinal imperial virtue 
which Basil must be shown to have had).'° Justice is served by proper adminis- 
tration; the protection of the poor, orphans, and widows; impartial judges; and 
reform of the law codes. Theophanes Continuatus is a particularly interesting 
source, since the first five books, including the portrait of Theophilos and the 
Vita Basilii, were either commissioned or written by Constantine VII, and they 
encapsulate the normative, tenth-century view of justice.'! That is why I have 
taken this text as a point of departure in our investigation. 

Genesios shows much less of a concern with Basil I’s efforts to ensure 
justice. He mentions Basil’s beneficent actions, his alms to the poor, his erec- 
tion of hospitals and houses for the old and the poor, and his rebuilding of 
churches. As for justice itself, Genesios gives the curious information that dur- 
ing Lent Basil would go to the sekreton after the senators had left the palace 


? Th Cont, 259-63, cf. 346—48; Skylitzes, 133-34. The passage of Th Cont is a 
very succinct and accurate rendering of the spirit of the prooimia to the Epanagoge, 
Procheiros Nomos, and Basilics. It is not a summary of any of these, but comes closest 
to the Procheiros Nomos. 

10 Jenkins, “Classical,” 28. 

MY A, Sevéenko, “Storia letteraria,” in La Civilta bizantina dal IX al XI secolo (Bari, 
1978), 95 ff, especially 97. 
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and resolve the controversies, presumably on tax questions. Again, we have 
here a personal, imperial intervention in the process of (fiscal) justice. '* 

The concern with justice that we find in the Vita Basilii and the kind of 
personal justice I have described is present, to a greater or lesser degree, in all 
Byzantine historians, at least of the tenth century and later. It is also a more 
generally medieval idea of justice, which one can find in the description of St. 
Louis by Joinville, for example. Its presence in the Macedonian period may 
owe something to Greek and Roman models.'? The concern with justice is, of 
course, also something of a commonplace, since justice and equity are cardinal 
virtues to be expected of all good Byzantine emperors.'* Indeed, it 1s no acci- 
dent that the figure of Theophilos, despite the man’s regrettable theological 
position, came down through the centuries as the personification of the Just 
King, for the portrait drawn by Theophanes Continuatus is a compelling one.'* 
What is interesting to the historian is the content given to the concept of justice 
and the changes it undergoes over time; but that is only a secondary focus of 
our inquiry here. Of greater importance to us 1s the degree to which the concept 
of justice embraces, or is dependent upon, law in its various aspects: lawgiving, 
knowledge and application of the law, judging according to formal law as op- 
posed to a general concern for justice. In other words, to what extent are the 


12 Genesios, 126, 128. On Genesios, see C. de Boor, “Zu Genesios,’ BZ 10 
(1901), 62-65, who argues that Constantine VII asked Genesios, patrikios and epi tou 
kanikleiou, to write a continuation of Theophanes, and ODB, where it is stressed that 
Genesios is not a source of Theophanes Continuatus, but that, on the contrary, he bor- 
rowed extensively, especially from the Vita Basilii. 

13. Jenkins, “Classical,” 25 ff, for Constantine VII’s models, which include Isoc- 
rates. 

14 A. Kazhdan, “The Social Views of Michael Attaleiates,”’ in A. Kazhdan and S. 
Franklin, Studies on Byzantine Literature of the Eleventh and Twelfth Centuries (Paris, 
1984), 24 ff, and M.-T. Fogen, “Gesetz und Gesetzgebung in Byzanz: Versuch einer 
Funktionsanalyse,’” Jus Commune 14 (1987), 137-58, especially 150 ff. 

'S_In the Jimarion, he appears as one of the three judges of the underworld, along 
with the eminent figures of Ajax and Minos: P. Magdalino and R. Macrides, “The 
Fourth Kingdom and the Rhetoric of Hellenism,” in The Perception of the Past in 
Twelfth Century Europe, ed. P. Magdalino (London-Rio Grande, 1992), 152-53. I thank 
the authors for allowing me to consult this article in proof. Timarione, ed. R. Romano 
(Naples, 1974), 76: oic80, 5& GKnKoOds EK TOV LoTOPOLHEVOV TEpi Exeivond, a> Aiav 
Suka1dtatos nv. Cf. pp. 78-79, reporting that Theophilos was a simple man, but re- 
nowned for his fairness, justice, and other virtues. 
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law and laws instrumental for the concept of justice? The answer to these ques- 
tions may help interpret the place of law in Byzantine society. 


Law and the Laws in the Ninth Century 


If we go back to the ninth-century historians, especially Theophanes, we dis- 
cover an interesting and curious phenomenon.'* I should make it clear that 
what follows cannot be an examination of the attitude of Theophanes himself, 
since much of the Chronicle is a compilation from other sources, only some 
of which are extant. To disengage his own attitude is a different task. The 


concern here is, rather, an examination of the treatment of law in this important 


source. With this caveat in mind, the following observations are pertinent. 
First, there is very little mention of law and legislative activity, and much of 
what is there is presented in a negative light. The immense legislative activity 
of Justinian I and his jurists is misunderstood and telescoped: the emperor 
“renewed all of the ancient laws, making a single book, which he called ‘the 
Novels,’ in which he forbade all the governors to buy land, build a house, or 
inherit from anyone other than their own relatives in the province which they 
govern.’'’ The confusion may be due to a conflation of Malalas’ statement 
regarding the recodification of the ancient laws and the publication of the Nov- 
els.’* The only other “laws” mentioned are those against homosexuals, and the 
measures against the pagans.'° Clearly there is no knowledge of the Justinianic 
corpus, and for the rest, what is of interest to the author is the question of the 
probity of governors and the salacious business of the persecution of homosex- 


'° The “Short History” of Nikephoros is not very useful for our purposes. See 
the new edition by C. Mango, Nikephoros Patriarch of Constantinople, Short History 
(Washington, D.C., 1990). Nor is Georgios Hamartolos useful for us. 

'7 Theophanes, Bonn ed. (1839-41), 272 (ed. de Boor, I [Leipzig, 1883], 177). 
The citations will be given in the Bonn edition first, with the de Boor edition in paren- 
theses. 

'® The Chronicle of John Malalas, trans. E. Jeffreys, M. Jeffreys, and R. Scott 
(Melbourne, 1986), 262. The Chronicon Paschale (Bonn ed. [1832], 619, 633) is much 
more accurate than Theophanes, mentioning both the Codex and the Novels. 

'? Theophanes, 272 and 276 (177, 180). Cf. Malalas, Bonn ed. (1831), 436, 449; 
Prokopios, Anecdota, ed. and trans. H. B. Dewing, VI (Cambridge, Mass., 1935), 140 
and 194—96. Cf. Leo Grammaticus, Bonn ed. (1842), 128-29, but he does not mention 
the legislation of Justinian. 
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uals, reported in greater detail by other sources. It is, perhaps, not irrelevant to 
note at this point that Justinian I did not fare well in subsequent centuries 
either. Zonaras, writing in the twelfth century, did not even mention Justinian’s 
legislative work, not because he did not know it, since the twelfth-century intel- 
lectuals, and the canonists like Zonaras, were much exercised about juridical 
science, but presumably because he did not want to temper his criticism of 
that emperor.”° 

If Justinian’s legislative work is treated in a cavalier fashion, that of Leo 
III and Constantine V is treated not at all: there is no mention of the Ecloga, 
although it would have been possible to mention it in a negative manner. I think 
that here it is not suppression of a fact that might shed positive light on the 
iconoclast emperors, but rather a complete lack of interest in the matter. 

There are, however, specific pieces of legislation that appear in the Chro- 
nographia. | should, perhaps, explain here that I have not included in this cate- 
gory various decrees, such as those of the Isaurians on icons, but have limited 
myself to those pieces of legislation that are called nomos, or where the verb 
nomothetein is used. This in itself is a debatable position, since it begs the 
question of what, in the eyes of the Byzantines, constituted legislation. I have 
decided, however, since we all have our limitations, that on this matter we 
must await enlightenment from legal historians. To return to Theophanes, he 
mentions some pieces of legislation that, in the tenor of the Chronicle, are 
positively viewed. These are the laws issued in support of Christianity or Or- 
thodoxy, such as those of Jovian (363-364) and Theodosius I (379-—395).7! In 
one case a law is mentioned in what seems like a neutral voice: Theodosius 
II passed a law forbidding eunuchs to become patricians; although this was 
occasioned by the case of a particular individual, laws issued in response to 
specific circumstances are not uncommon, and the reporting of them as such 
does not necessarily carry a negative implication.” Other laws are either 
plainly illegal or seem peculiar to us today and must have seemed peculiar 
then: thus, the emperor Valentinian I (364-378), a Western emperor, is credited 


20 On the twelfth century in this regard, see P. Magdalino, “Die Jurisprudenz als 
Komponente der byzantinischen Gelehrtenkultur des 12. Jahrhunderts,” Cupido Legum, 
ed. L. Burgmann, M. Th. Fégen, and A. Schminck (Frankfurt a. M., 1985), 173. On 
the image of Justinian I in Byzantium, see G. Prinzing, “Das Bild Justinians I in der 
Uberlieferung der Byzantiner vom 7. bis 15. Jahrhundert,’ Fontes Minores 7 (1986), 
1-99. 

21 Theophanes, 83, 106 (53-54, 68). 

22 Tbid., 148 (96); cf. Malalas, 361. 
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with “an illegal law,” permitting a man to take two wives, and issued because 
he wanted to marry again even though his first wife was still living.?? As for 
irrational or strange laws, we can list the following, all issued by non- 
Byzantines: the Persian king Kavadh I (488-496, 498-531) ordered that 
“women be held in common.” During the reign of Tiberius I (578-582), the 
Persian king Chosroes I (531—578/9), smarting under a defeat, passed a law 
that no Persian king should ever go to battle again; and under the reign of 
Anastasios, Priskos, on an embassy to the Chagan of the Avars, told him the 
cautionary tale of Sesostris, king of Egypt, who had forced defeated kings to 
draw a chariot but who, on being reminded of the wheel of fortune, “legislated” 
that never again would kings be forced to draw a chariot.“ Theophanes, of 
course, did not always understand his sources quite accurately. Thus, Proko- 
pios” writes that Kavadh issued a law ordering Persians to have communal 
intercourse with their women (€n1 KoivG Talis yovaréi piyvvcbat), which has 
a somewhat different flavor from Theophanes’ Kotvdc tac yovalKac Evo- 
wo8étnoev Exetv. Theophanes’ report that “no Persian king should ever go 
into battle again” is different from Evagrios’ statement that Chosroes ordered 
that “no king of the Persians should henceforth lead an army against the Ro- 
mans,””® and very different from Theophylact Simocatta’s report that the law 
was that “never again should a Persian king trade with the monies earmarked 
for war.” ?’ Finally, for what it is worth, it might be noted here that in the Chron- 
icle of Theophanes the terms “law” or “legislating” are used mostly for the 
period through the reign of Justinian, and almost never thereafter. 

On the other hand, the term “paranomia,’ strictly translated as “illegality,” 
is quite frequent. Its meaning is not, in most cases, “breaking the law of the 
land,” that is, the civil law. What paranomia means in the Chronicle is either 
deviation from whatever the orthodox doctrine might be, or irregularities in 
one’s private life, or the imposition of excessive taxation.”® In the case of the 


23 Theophanes, 88 (56). 

4 Tbid., 190, 386, 422 (123, 251, 273-74). 

*5 Prokopios, De Bello Persico 1.5. On Kavadh I’s heresy regarding communal 
access to women, an anti-noble measure, see P. Crone, “Kavad’s Heresy and Mazdak’s 
Revolt,’ Iran 29 (1991), 21—42. I owe this reference to Victoria Erhart. 

6 Evagrios, Historia Ecclesiastica V, 15. 

27 Theophylacti Simocattae Historiarum libri octo, Bonn ed. (1834), 134, 145. 

8 Theophanes, 167 (108: Valentinian’s adultery); 248 (161: Anastasios’ mono- 
physitism); 626 (406), 634 (412), 636 (413), 680 (440) (Leo III and Constantine V, for 
obvious reasons); 742 ff, 745, 750 (478 ff, 480, 483) (Nikephoros I’s deposition of 
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Isaurians, the emphasis is on their religious “illegality”; but the insistence, 
sometimes so tendentious as to be irrational, on their unjust taxation shows 
that the concept of illegality here has two aspects, religion and fiscality.”? 

The case of the emperor Nikephoros I is, of course, well known. Theo- 
phanes labels him “‘paranomotatos” and calls him the worst of all previous 
emperors by reason of his greed, licentiousness, and barbaric savagery, even 
though the chronicler declines to give details.*° This is the opposite of a Mirror 
of Princes, and the most detailed denunciation comes in the recital of the em- 
peror’s ten misdeeds, which, it will be remembered, are mostly economic and 
fiscal measures. True, Theophanes does not use the term “law” or “legislation,” 
and so I should perhaps not count these misdeeds as pieces of legislation. But 
the verb “he ordered” suggests that Theophanes did consider these edicts to be 
the equivalent of law. In any case, Nikephoros is also accused of having created 
an “unjust court” in Magnaura, again in connection with fiscal measures.*' My 
purpose here is not to discuss the probity or otherwise of these measures, but 
rather to insist on two points: first, that the term paranomia in the Chrono- 
graphia very rarely has the meaning of breaking a specific law and means 
more generally an unjust polity or one which goes against church doctrine; and 
second, that when laws or lawgiving appear in the Chronographia, the context 
is most frequently negative. 

It may be objected that the Chronicle of Theophanes is a particular kind 
of source. Theophanes wrote in a genre that would not require him to discuss 
legislation, in positive terms or otherwise. With regard to recent events, in par- 
ticular, his purpose had more to do with religion than with anything else. That 


Irene, his sexual life, and his efforts to collect revenues). There is a useful commentary 
on the iconoclastic period in I. Rochow, Byzanz im 8. Jahrhundert in der Sicht des 
Theophanes (Berlin, 1991). 

29 Theophanes, 631, 634-35, 685 (410, 412, 443). In another ninth-century 
source, Georgios Hamartolos, “vopoc” is divine law, broken by Leo III’s attack on 
icons. “Ilapavopta” in the case of the iconoclastic emperors refers to their religious 
position: C. de Boor, Georgius Monachus Chronicon, Il (Leipzig, 1904 and 1978), 748, 
750, 755, 777, 789. 

30 Theophanes, 745, 765 (480, 491-92). 

31 Tbid., 742 ff, 755 (478, 486 ff): he heard personally the complaints of the poor 
against the rich. W. Treadgold, The Byzantine Revival (Stanford, 1988), 130-31, as- 
sumes that the courts must have heard complaints against rich tax evaders, whose poorer 
neighbors had to pay their taxes. Cf. Tinnefeld, Kaiserkritik, 74-75. 
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is true. It is also true that ninth-century historiography, as a genre, is primarily 
concerned with politics, wars, and marvelous occurrences; the law being none 
of these, its place in such sources is limited.*” Investigation of other historians 
will show that some of the attitudes found in Theophanes are not specific to 
him, or to the ninth century, but have a more general tenor. 


Attitude Toward Legislation 


Strikingly, a negative reporting of legislation continues in the historians and 
chroniclers of the tenth century, even though the genre changes and becomes 


_ that of biography, where both justice and legislation might have been treated. 


In these sources the mention of specific laws is relatively rare; it is, therefore, 
all the more surprising to encounter here pieces of legislation that are either 
laws of which the author disapproves, or laws which are, on the face of it, 
unimportant, strange, or ridiculous. This is to be set against the fact that, as we 
shall see, laws which in our own eyes, at least, were much more important, 
receive only scant mention, and against the further fact, already established, 
that major efforts of codification or legislation are mentioned almost in pass- 
ing. As examples of this treatment of lawgiving one may take the case of Theo- 


*2 For comparison with other contemporary sources, one may turn to the patriarch 
Nikephoros. The only two passages in his Short History that are even remotely con- 
nected with legal matters are the following, for neither of which is there a known 
source. The first refers to the death and funeral procession of the empress Eudokia, 
Heraclius’ wife. While the procession was going through the city, a barbarian servant 
girl carelessly spat from a window, and the saliva fell on the empress’ corpse. The 
people seized the girl and burned her, “in the manner of barbarians” (BapBapiKe vou 
xpnodpevor), and tried to inflict the same punishment on her mistress who, wisely, 
fled. The other reference is, perhaps, more interesting. It concerns a widow who had a 
land dispute with a rich man named Boutelinos or Bizoulinos; as the dispute became 
more violent, Bizoulinos’ slaves killed one of the widow’s sons. She then came to Con- 
stantinople and confronted Heraclius, demanding justice. He ordered her to go away 
and seek justice at a time of his choosing (éne€vévar . . . ta tis Sixkyns Onnvika av 
avt® dedoypéva ein). She left, lamenting that she did not receive justice (ui Sixns 
tvxXOv). But a while later, Heraclius saw Bizoulinos in the Hippodrome. He had the man 
arrested, summoned the woman, made a closer investigation of the murder, and ordered 
that Bizoulinos be killed by his slaves, and that the slaves also be killed. Here, once 
again, we have a personal rendering of justice by the emperor, with no visible appeal 
to the law, no courts and no judges: Mango, Nikephoros, 40, 42. 
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philos’ reported legislation. This paragon of justice produced two identifiable 
pieces of legislation according to the chronicles: one is the visibly strange law 
forbidding all Romans to wear their hair long. The Continuator of Theophanes 
is clearly sarcastic about this measure: he attributes it to Theophilos’ own 
sparse hair and claims that, according to the new law, if anyone were found to 
have long hair, he would be forced, by the use of the whip, “to return to the 
virtue of the Roman ancestors.”*? The other piece of legislation, the order that 
the “Persians” (Khurramites) who had come over to Byzantium in 834 should 
marry Byzantine women, is not discussed in a visibly negative light, although 
the entire episode is presented in an ambivalent way.” 

One is further struck by the fact that historians could choose, out of an 
entire body of legislative activity, to single out those pieces of legislation of 
which they disapproved. A case in point is Leo VI. He had, in the course of 
his reign, completed the codification of the Basilics, and issued a large body 
of “new” legislation. This may have been ineffective, as has been argued, and 
even the Basilics was perhaps too unwieldy a code; nevertheless, it remains 
noteworthy that of all this vast outpouring of ink, very few traces remain in the 
historians. At the end of the eleventh century, Michael Attaleiates mentioned a 
Novel of Leo VI on the subject of the dissolution of a marriage when one of 
the partners becomes demented (Novel 111), but he mentioned it only to point 
out that it had fallen into oblivion until it was revived by Nikephoros Botanei- 
ates. Otherwise, the historians closer to Leo VI’s time, that is, the Continuator 
of Theophanes (Pseudo-Symeon) and Skylitzes after him, saw fit to mention 
only one piece of legislation, the novnpdg vowoc, which the emperor contem- 
plated, and which would have permitted a fourth marriage.** This negative re- 
porting of legislation suggests a number of things. First, it does make one real- 
ize that law and lawgiving were not regarded by the chroniclers and historians, 
at least of the ninth and tenth centuries, as the paramount avenues through 
which justice could be exercised. Second, is it possible that we have here an 


33. Th Cont, 107. 

34 Tbid., 111-12. Genesios, 55 ff, does not mention this edict, although he does 
mention the marriages. On the Khurramites (mostly Kurds), see Treadgold, Byzantine 
Revival, 282 ff. 

35 Th Cont, 371; Symeon Magister, 709; cf. Skylitzes, 185, who adds that the 
emperor was hindered by the patriarch Euthymios from carrying this out. Cf. Georgios 
Monachos, 866; N. Oikonomides, “Leo VI’s Legislation of 907 Forbidding Fourth Mar- 
riages,” DOP 30 (1976), 177. 
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even more negative perception of the law, at least of new legislation (as op- 
posed to codification), as an expression of imperial meddling, of the exercise 
of imperial authoritarianism or arbitrariness, as a way of disturbing rather than 
regulating society? This is particularly striking in the case of laws regarding 
economic and fiscal measures—the most frequently reported and most often 
criticized. 

In this vein, but in a somewhat different tone, it can come as no surprise 
that bad legislation, or rather, legislation the chronicler considers bad, becomes 
an element of Kaiserkritik. Thus, Skylitzes’ general dislike and condemnation 
of Nikephoros Phokas is expressed, in part, through his condemnation of that 
emperor’s legislation. His source for this reign (Source A) has been recognized 
as one hostile to Phokas and particularly favorable to the church, with which 
Phokas had his problems.*° One of the broad criticisms levied against Phokas 
is his stinginess, and indeed his many fiscal exactions, through which he fi- 
nanced his wars; all of this is contrasted with the generosity of John Tzimiskes. 
Within that general critical assessment comes the list of bad laws issued by 
Phokas: his Novel placing limits on church property, “because,” he said, “the 
bishops spent badly the money of the rich and thus impoverished the soldiers”; 
a law according to which no bishop could be appointed or promoted without 
the emperor’s consent; a law regarding the goods of a bishop who dies; his 
scheme to pass a law making martyrs out of the soldiers who died in battle; a 
law making his own coinage worth more than that of other emperors.*” The 
two outstanding elements of criticism concern fiscal exactions and an arbitrary 
tampering with the privileges of the church, through the means of legislation. 
Interestingly, there is also an element of criticism regarding arbitrary attitude 
toward existing laws: thus, in the matter of the coins, Nikephoros’ action went 
against earlier laws, which had given equal value to all coin issues bearing 
the imperial portrait, unless they were of different weight. Similarly, Skylitzes 


3¢ Kazhdan, “Iz istorii vizantijskoj,’ 126-28. 

37 Skylitzes, 274-75; Zonaras, Bonn ed. (1897), III, 504—7, is much more detailed 
on the matters concerning the church and on the fiscal exactions, particularly as regards 
the properties of the soldiers. Cf. EF Délger and P. Wirth, Regesten der Kaiserurkunden 
des ostrémischen Reiches (Munich-Berlin, 1924—), no. 699 and 702: Zepos, Jus, I, 299 
ff. The justification mentioned in Skylitzes is absent in the Novel. Cf. M. Hendy, Studies 
in the Byzantine Monetary Economy, c. 300-1450 (London, 1985), 507-8. On the criti- 
cisms levied against Nikephoros Phokas, see Tinnefeld, Kaiserkritik, 108-21, espe- 
cially 111. 
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(presumably following his source) says that Nikephoros proposed the invalida- 
tion of the law forbidding the marriage of people connected with the bond 
of God-parenthood, “since this was a law of Copronymus, and should not be 
observed.”28 Leo the Deacon, on the other hand, with a much more positive 
attitude toward Phokas, says that he “judged according to the laws and legis- 
lated soundly” (€vvopatata dKaCov KOi vowobEtHv GobaAdc); a favorable 
assessment, to be sure, and relatively unusual in passing positive judgment 
through a mention of legislation, yet, interestingly, a general assessment, which 
does not mention specific laws.” | 

That is not to say that all mention of legislation is negative; on the con- 
trary, we have already seen that Basil I’s legislative activity was positively 
viewed. This activity, however, was presented in a general way, not by refer- 
ence to specific pieces of legislation, of which, it is true, Basil did not issue 
very many. And, it will be remembered, what was praised was Basil’s reform 
of the laws, to make them easier to use and more appropriate to changed condi- 
tions. Justice, therefore, was served through good administrative and fiscal 
practice, which means through good personnel. The reform of the laws is a 
good, general, and time-honored attribute of the emperor as well. It was left to 
the biographer of Constantine VII to become more specific. The first reference 
to specific laws enacted by an emperor, and used by the historian as an integral 
and positive part of his assessment of the reign, comes in the account of the 
reign of Constantine VII. 


“And He Even Issued A Law” 


The interplay between justice, a virtue much prized in Byzantium and consid- 
ered essential for the survival of the state, and law and legislation is a rather 
complex business. Considering what has been said up to now in connection 
with the scant mention of legislation by the ninth- and tenth-century sources, 
one is led to the conclusion that Leo VI, for example, was very much a man of 
his times when he enacted the kind of legislation that Fogen has called highly 


38 Skylitzes, 261; the law is Ecloga, 2.2. Cf. Bas, 28.5.15; Proc.Nom, 7.28; 
Epan., 7.28. 

39 Leo the Deacon, Bonn ed. (1828), 89. He may have been using a chronicle of 
the Phokas family. (See ODB, s.v. Leo the Deacon.) 
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symbolic.” For the tenth-century historians, justice was paramount and law 
did not seem nearly as important. Certainly, the emperor cannot have shared 
this attitude consciously, otherwise his promulgation of all that legislation 
would have been the action of a paranoid man, but if his legislation seems less 
a body of decrees to be followed exactly and more a codification of general 
precepts, then in this he was in tune with the times. 

For modern economic and social historians, the Macedonian period is 
marked by the intensive legislation that surrounds the question of landed prop- 
erty, particularly the right of preemption and the relative rights of poor and 
powerful on the land and within the village communities. Here, at least, it 
looks very much as though the emperors, starting with Romanos Lekapenos, 


exercised a concerted effort to influence economic and social developments 


through the means of legislation; in the process, they invoked the principles of 
justice and redressing injustice. I quote from the most eloquent of these texts, 
the great Novel of Basil Il of 996: “What we say below will make it clear 
that Our Majesty does not overturn the prescription of time either aimlessly or 
carelessly, but because Our Majesty is merciful to the poor, and it looks after 
the public (good), that it be properly constituted, and it embraces what is just 
and it seeks to correct the terrible ill of greed... . For we have seen with our 
own eyes the greed and injustice done daily to the poor. . . . How, then, can we 
not seek to hinder them (the powerful), and how can we not give back to the 
poor what is just in regard to the things which were wrongly and for greed 
taken away from them?’ *! The Macedonian emperors, then, invoked principles 
of justice to explain and justify their legislation, through which they hoped to 
change specific practices. The way this legislation is reported by the historians 
would be a good test case of the relative weight given by them to law and 
justice. 

We have already seen that the Vita Basilii discusses at some length and in 
most laudatory tones that emperor’s concern for the poor, especially the poor 
of the countryside, and his administrative reforms designed to have open tax 
collection, openly arrived at. The question here is not whether our sources find 
the principles invoked by the Macedonian emperors laudable, but rather how 


40 Marie Theres Fégen has argued that the legislation of Leo VI has as a primary 
function the projection of certain ideas of peace, justice, God, love, unity—that it is, in 
fact, an example of symbolic legislation: “Gesetz und Gesetzgebung,” 150 ff. 

41 Zepos, Jus, I, 263-64. 
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they deal with the laws on preemption ( protimesis). As might be expected from 
what has already been said, the reporting is rather minimal. One of the most 
important pieces of legislation, we know, was the Novel of 934 of Romanos 
Lekapenos, issued as a result of developments attendant on the great famine 
of 927-928.*2 Theophanes Continuatus (Pseudo-Symeon) mentions the great 
famine as having been much more severe than any that had occurred before; 
he does tell of measures taken by Romanos Lekapenos to alleviate the effects 
of the famine, “measures worthy of his . . . charitable nature.” All the measures 
he details, however, are just that: charity, shown to the poor (ntMYOt, NEVNTES) 
and the monks of Constantinople; there is no word on the Novel and the struc- 
tural ills it sought to address in the countryside.” 

The measures taken by Constantine VII on behalf of the poor are, how- 
ever, reported more fully, and with some attention to the legislation. There are 
two passages in Theophanes Continuatus (this is the part possibly written by 
Theodore Daphnopates) that discuss the emperor’s measures.“ Both passages 
praise, in different ways, Constantine’s concern for justice. The first and some- 
what longer passage starts with praise of the emperor’s beneficial measures 
toward the penetes, who “nad suffered many injustices and losses during the 
reign of his father-in-law, Romanos, at the hands of strategoi, and protonota- 
ries, and soldiers and cavalry men »” The measures reported involve the appoint- 
ment of virtuous administrators. There was, in other words, according to this 
text, a change in administrative personnel, not in procedures and, in this pas- 
sage, not in legislation. These virtuous men were sent to the Asia Minor themes 
with the task of lightening (xovoicat) the burden of the unjustified fiscal exac- 
tions that had been levied on the poor. Whether the term KovdiGw is here used 
in a technical or a general sense, the point is that, once again, according to this 
passage, reform and the redress of justice passes through the appointment of 


42 P Lemerle, The Agrarian History of Byzantium from the Origins to the Twelfth 
Century (Galway, 1979), 94 ff. 

4 Th Cont, 417-18; Symeon Magister, 743-44; Georgios Monachos, 909-10. 
Skylitzes, 225, has a much shorter mention of the emperor's good works, with no spe- 
cific mention of the poor. Only Skylitzes makes a passing mention to Romanos’ legisla- 
tion (340). 

44 Theodore Daphnopates was a jurist, at least if we can judge from his curricu- 
lum vitae, which includes the offices of protasekretis and prefect of Constantinople. 
Cf. J. Darrouzés and L. G. Westerink, Théodore Daphnopates, Correspondance (Paris, 


1978), 1-4. 
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just administrators.*> It may be noted specifically that even Constantine VII's 
measures to reform judicial procedure and stop the venality of provincial 
judges are not mentioned. 

The other pertinent passage is, in a way, related to the one just mentioned, 
and does refer to a specific law. Before looking at it, let us see the context in 
its entirety. We are at the beginning of Constantine VII’s independent reign, 
and the chronicler is relating a number of measures and virtues of the emperor. 
In sequence, these are the appointment of Basil the Parakoimomenos (Basil 
Lekapenos), an exchange of prisoners between Byzantines and Arabs, the pas- 
sage about relief to the poor discussed above, the appointment of Theophilos, 


“a learned man, with knowledge of the civil laws,” as quiestor and his replace- 


ment as eparch of Constantinople by Constantine the protospatharios, the ap- 
pointment of Polyeuktos as patriarch, the appointment of Joseph (Bringas) as 
sakellarios and then droungarios of the fleet. We then move to the emperor's 
cultural achievements, which, says the narrator, he will only mention briefly. 
We start with a discussion of his interest in educational reform, which in a 
short while “enriched and embellished the Roman state with wisdom.” We pro- 
ceed to his restoration of imperial vestments and the beautification of Bouko- 
leon, as well as the freeing of prisoners. Then comes the pertinent passage: 
“He honored virtue and knowledge more than had any other emperor, ever; 
whenever he found anyone who was knowledgeable and had a natural bent and 
talent for the laws, he promoted him... . And one could see lawfulness and 
fair justice (5.ka10d0ciav Kat evvoniav) in all things, for the emperor himself 
__. embraced it. The emperor even issued a law (Kai vOnLOV 6 adTOKPATMP 
e€é0et0).” There follows a summary of the Novel of 947, in which the empha- 
sis is on the injustices done to the poor by the greed of the powerful who seized 
or bought or acquired through donation the lands of the poor. The emperor is 


48 Th Cont, 443-44. Dolger (Regesten, no. 656), thinks that the passage refers 
to the implementation of the Novel of 947, but there is no reason to think so. This 
is a measure against greedy administrators. It should be noted that Skylitzes, in a 
very negative passage, accuses Constantine VII of making civil and military appoint- 
ments not with regard to merit, but indiscriminately and even venially; thus, says 
Skylitzes, many vulgar people (névta tiva yvSaiov) reached high civil office, which 
may be the real complaint of Skylitzes’ source: Skylitzes 237, 13-20. Tinnefeld 
considers that the virtue most praised here is philanthropia (Kaiserkritik, 106-7, and 
cf. 95). 
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praised for the punishment inflicted 


is, in fact, quite accurate, although it insists on the greed of the powerful, and 
gives a very brief and necessarily incomplete account of the conditions under 
which property illegally acquired would return to the poor. The accuracy sug- 
gests that the author was well acquainted with the text. The law, here, certainly 
is one of the avenues through which justice is attained. Readers of the Peira 
will also recognize the spirit of the phrase “and he also published—issued—a 
law,” a phrase similar to those which the compiler uses when he comes to — 
Eustathios’ legal arguments after having presented his rhetorical ones.*” The 
conclusion must be the same for both cases: the law is only one, and perhaps 
not the most important element either in the effort to promote justice or in a 


court of law. 


on the greedy powerful.*° The summary 


The passage of Theophanes Continuatus (or Daphnopates) discussed 


above continues with a description 


of Constantine’s courts, to return to the 


principle of personal justice, exercised by the emperor in court. He himself, it 


is said, sat along with the judges and 


, having a sharp mind, he could see things 


that others could not; he could distinguish falsehood from a smidgen of truth 
contained in an argument, and he could detect false documents. Thus, he op- 


posed the deceitful arguments of the 


lawyers of the defendants; as a result, the 


defendants learned to be fearful, and “to judge themselves in the case of those 


whom they had wronged.” 


Of the other Macedonian social legislation, we have seen that Skylitzes’ 
source mentions the measures of Nikephoros II against the expansion of 
church property, and the rescinding of that law by Tzimiskes.*” The only other 


4 Th Cont, 447-48. Délger, Regesten , no. 656. Zepos, Jus, I, 214-17. Skylitzes, 
340. The chronicle included in Vatic. Gr. 163, also of the second half of the tenth cen- 
tury, and not dependent on Theophanes Continuatus, mentions the Novel of Constantine 
VII without qualifying it as “law,” merely introducing it by the word nmpooétate: A. 
Markopoulos, “Le témoignage du Vaticanus Gr. 163 pour la période entre 945 et 963,” 


Lopperkta 3 (1979), 93. 


47 KQi enoinoev VNGUVNUA TAYKAAOV TL Kai yapiEev, BABos EXOV VONLATOV Kat 


YaPLV ADYOV NSEWV KO OYNLATOV, Kat 


. 


Epunvetas vonov obK OALYOV. Cf. D. Simon, 


‘H evpeon tod Sikaiov oT0 gvatato BuCavtivd Sikaotipto, trans. I. M. Konidaris 


(Athens, 1982), 15-16. 


48 Th Cont, 448. It is to be noted that in the court of Constantine VII the accused 


were assumed to have been guilty. 


49 Dolger, Regesten, 699; Cf. Lemerle, Agrarian History, 109-10 note 2, 
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clear mention of imperial legislation in this connection is the mention of the 
Novel of Basil II on protimesis by Skylitzes, which I mention here for the sake 
of completeness, although it takes us out of the tenth century. It is a short item, 
coming right after a discussion of the confiscation of the property of Eustathios 
Maleinos: “The emperor also wrote a law, forbidding the powerful to increase 
(their properties) in the village community. This had also been done by Con- 
stantine Porphyrogennetos, the emperor's grandfather, and by Romanos, Con- 
stantine’s father-in-law.” °° Skylitzes is also the first source to mention Basil’s 
allelengyon, which he describes as an “Srrational burden,” eventually rescinded 
by Romanos Argyros.”! 

If one were to summarize the basic points about the law as it appears in 
the historians of the tenth century, one would observe the following. Interest in 
justice is paramount, justice means, among other things, equitable treatment 
and support for the poor against the rich; it also is very closely connected with 
fiscality: the imposition of new or heavy taxes is unjust, the rescinding of taxes 
is an act of justice. The chroniclers are interested in the administration of jus- 
tice, and that is both an institutional matter and a matter of personnel. The idea 
of personal justice, exercised by the emperor himself, is reflected also in the 
fact that the appointment of good, incorruptible judges, and good, uncorrupted 
administrators of the fiscal system is given great importance in the sources. 
Justice is served less visibly by legislation. Here we can observe a difference 
between Theophanes and the tenth-century historians. In the tenth century, 
mention of specific laws, and knowledge of them, is more frequent than is the 
case with Theophanes. There is a surprisingly frequent reporting of “bad” 
laws, which, as I have argued, may suggest a certain suspicion of legislative 
activity, which in these cases appears as serving specific and not very laudable 
interests of the lawgiver. The case of the laws on protimesis bears out a number 
of these conclusions. The Continuator of Theophanes knew the legislation, at 
least as is evident by the relatively accurate summaries of those laws which are 
mentioned, that is, the Novel of Constantine VII and the law of Nikephoros II 
on church property. At the same time, that some of these laws are mentioned 


50 Skylitzes, 340. Cf. Lemerle, Agrarian History, 103 note 2. 

51 Skylitzes, 347; cf. 365, 375. Zonaras, III, 561 says, with regard to the allelen- 
gyon, that Basil II wanted his own will to prevail, and not to follow the laws made by 
the legislators (vowo6€éta1). Thus, his criticism of the allelengyon is part of his general 
criticism of imperial authoritarianism. 
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at all seems to me to owe a good deal to the fact that they spoke to the very 
things the Byzantines held dear, that is, justice and the punishment of greed. It 
is noteworthy that the passage on Constantine VII lays great stress both on the 
administration of justice and on appointing people learned in the law. It is 
exactly the same thing that the Vita Basilii tells us about Basil I’s polity. 

So, in the tenth-century view, legislation and the laws are not really instru- 
mental for the concept of justice. Why is this so? It is so partly because of the 
genre. The tenth-century sources are either annalistic (Continuator of George 
the Monk) or historical biographies and enkomia (Theophanes Continuatus, 
Vita Basilii, Leo the Deacon). The historical biographies are by definition inter- 
ested in the personal attributes of emperors, and beholden to antique models. 
They are, further, beholden to Menander Rhetor, whose model for an imperial 
encomium mandates that one show the emperor appointing good officials and 
uncorrupt judges. One must also show the emperor’s interest in just and light 
taxation: Epeic EL Kal NEPL TOV HOPOv Oc En1TATTEL. The emperor, too, must 
be shown to be a just lawgiver: Epeic ti Kai NEpi vono8Eotac, Ott voLobETET 
TO SIKALA, KO TOVG HEV AdtKOUSG TOV VOLMV SiaypddEL, SiKaiovs SE ADTOG 
SeoniCer.>* The Vita Basilii follows this model almost exactly. Yet there are 
degrees of freedom permitted by the canon. “You must say something about 
legislation,’ says Menander, but that allows, even in his model, a discussion of 
specific laws. If our tenth-century sources refuse to discuss laws at any length, 
that is a choice they make. So one must turn to explanations that transcend 
the question of genre. One is the general (Roman) principle incorporated in 
legislation, that justice is the constant desire to give everyone that to which he 
is entitled: Aikatoobvy Eoti otabnpG Kai dinvexns BovANoIc EKdOTM TO 
16Ltov AtovepLovea Sikatov.°? It would follow that the administration of jus- 
tice, and especially fiscal justice, is of the first order of importance. Hence, the 
interest of our sources in good administration is realistic. This makes sense in 
a tax-gathering society, where the relationship of the state to its subjects is 
heavily mediated through fiscality. It is also realistic in a state where a great 
deal of judicial authority, as well as legislative authority, is ultimately vested 


52 Menander Rhetor, [lepi ‘Enideixtik@v, in D. A. Russell and N. G. Wilson, 
Menander Rhetor (Oxford, 1981), 84 ff, especially 88-90. 

3 Bas II.1.10 = D.I.1.10. On this, see D. Simon, “Princeps legibus solutus,” in 
Geddachtnisschrift fiir Wolfgang Kunkel, ed. D. Norr and D. Simon (Frankfurt a. M., 
1984), 456. 
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in the emperor; what remains in the end, what is important from the beginning, 
is less what he legislates, since that can be altered, and more how he adminis- 
ters justice and the state. Thus, administration and fiscal administration in par- 
ticular may indeed have had more to do with justice that did the laws. The 
historical sources of the tenth century project the realities of that particular 
society: establishing the principles of good government, justice, and polity is 
important; particular pieces of legislation are less so. 

Two further points should be made here. The stress on personal justice is, 
perhaps, fully to be expected in a society in which the emperor is God’s vicar 
on earth, and where he functions as “nomos empsychos.” Within such an ideol- 
ogy, a connection between justice and specific laws does not arise, for the em- 
peror is the source of both. As for the connection between fiscality and justice, 
Dieter Simon has suggested that the emphasis on fiscal justice may indicate 
that the state played a rather limited administrative role so that state power 
became particularly visible on the issue of taxation, in which we do know that 
the state had a pervading interest. In such a case, the emphasis on fiscal justice 
would occur precisely because fiscality was the one institution through which 
imperial intervention in society took place, and where, therefore, the emperor’s 
justice (or lack of it) could be put into practice. This intriguing suggestion runs 
contrary to our usual view of the Byzantine state. It is noteworthy that a recent 
study has shown precisely such an absence of state regulation of society, in a 
specific context, and surprisingly, in the tenth century.** The matter will cer- 
tainly profit from further investigation. 

Finally, one should stress the fact of a significant interdependence be- 
tween the sources that formulate tenth-century ideas about justice and the law. 
The portrait of Theophilos gives an image whose elements are repeated in 
other sources. The portrait of Basil I seems to have codified something of a 
canon as far as justice is concerned. Theodore Daphnopates patterned his own 
discussion of Constantine VII on the Vita Basilii, so much so that one wonders 
whether the discussion of the Novel of 947 is introduced to provide a parallel 
to Constantine’s mention of Basil I’s codification of the laws. Daphnopates 
returns to the model, as best he can, in his portrait of Romanos II, during whose 


$4 G. Dagron, “‘Ainsi rien ’échappera a la réglementation’: Etat, Eglise, corpo- 
rations, confréries: 4 propos des inhumations a Constantinople ([Ve—Xe siécle),” in 
Hommes et richesses dans |’Empire byzantin, ed. V. Kravari, J. Lefort, and C. Mor- 
risson, vol. 2 (VIIIe-X Ve siécle) (Paris, 1991), 155-82, especially 171, 182. 
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reign he wrote and who had appointed him prefect of Constantinople. The first 
reported measures of Romanos II were connected with the appointment of 
good officers. Among them was Sisinios, appointed prefect just before Daph- 
nopates. Sisinios, says the historian, “was an eminent prefect through equity 
and justice, and he adorned the holy palace.”** The next sentence—about Sisi- 
nios judging cases and opposing the deceitful arguments of the defendants and 
their lawyers, so that everyone “judged themselves in the case of those whom 
they had wronged” —almost exactly repeats the passage about Constantine. 
VII, except that the text does not make sense in the case of Sisinios because 
some words were omitted.*° 

Thus, there are intimate interconnections between the first, anonymous 
Continuator of Theophanes (portrait of Theophilos), and, much more so, be- 
tween the Vita Basilii and the last part of the Continuation of Theophanes. Is 
this mere coincidence, the imitation of a successful model, or the imprint of 
an individual? The emperor Constantine VII is known to have commissioned 
the first four books of Theophanes Continuatus (including the portrait of Theo- 
philos). Until recently, it was thought that he himself wrote the Vita Basilii.°’ 
If that were the case, one could argue for a Constantinian influence on the 
discussion of justice and the concept of justice and the laws dominating the 
tenth-century historiography. The model would have been Constantine’s Vita 
Basilii: the ideas expressed in it would have been incorporated in the portrait 
of Theophilos, and explicitly followed in the portraits of Constantine VII and 
Romanos II. Ihor Sevéenko has argued that Constantine VII did not, in fact, 
write the Vita Basilii .°* His argumentation, however, does not seem to preclude 
the possibility that the author’s words expressed the emperor’s ideas, in which 
case Constantine’s influence would remain significant. What is, in any case, 
‘ncontrovertible, is the close dependence of Daphnopates (assuming that he 
was the author of Book VI, and thus of the lives of Constantine VII and Ro- 
manos II) on the Vita Basilii. 


55. Th Cont, 470: Cf. exactly the same phrase to describe Constantine VII's prefect, 
Constantine the protospatharios: ibid., 444. The connection between these passages has 
not been noticed by Ja. N. Ljubarskyj, Prodalzatelj Feofana (St. Petersburg, 1992). 

56 Th Cont 470, and 448. 

57 P Lemerle, Byzantine Humanism: The First Phase (Canberra, 1986), 318. 

58 |. Sevéenko, “Re-Reading Constantine Porphyrogenitus,” in J. Shephard and 
S. Franklin, Byzantine Diplomacy (London, 1992), 167-95. 
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The Eleventh and Twelfth Centuries 


The historians of the eleventh and twelfth centuries present a particular interest 
to us for many reasons, one of which is immediately evident. A considerable 
number of them were jurists or had a close connection with the law. Of the 
major historians who lived in this period, Michael Psellos, John Skylitzes, Mi- 
chael Attaleiates, John Zonaras, and Niketas Choniates all share this trait, 
while John Kinnamos, as imperial secretary, must at least have had firsthand 
knowledge of the legislation. The first three also wrote juridical treatises, 
which presupposes a greater or lesser degree of familiarity with the body of 
written law. Only Anna Komnene, her husband, Nikephoros Bryennios, and 
Constantine Manasses fall outside this category. This prosopographical fact 
must be kept in mind when we look at their historical works. 

Their interest in the law and their attitude to it could almost be plotted 
along a continuum which does not, interestingly enough, necessarily coincide 
with their presumed knowledge of the law. At one extreme I would place Mi- 
chael Psellos, at the other, Michael Attaleiates. 

Michael Psellos is a curious case. Here I will deal exclusively with the 
Chronographia, since other papers in this volume discuss his other writings, 
equally curious, as far as I can see. Although, as is well known, Psellos had 
been a judge, although he wrote a synopsis of the laws in verse for his pupil, 
Michael VII, in his historical work he is singularly uninterested in the laws or 
in legislation. It is, of course, true that the emperors whose reigns he discusses, 
with the exception of Basil II, did not issue many or memorable pieces of 
legislation; the period is rather sleepy as far as legislative activity is con- 
cerned.’ Nevertheless, it is striking that of all past and present legislation, 
Psellos should mention only the law on trigamy.® More striking is the cavalier 
attitude he has toward the importance—or rather the unimportance—of being 
acquainted with the laws. His portrait of Michael VII, the most sympathetic 
portrait of them all, mentions a number of virtues, which do not quite form the 
regulation imperial portrait: his generosity, leniency, wisdom, love of books 
and learning; his virtue in things sexual; his physical aspect, which had some- 
thing of the old man in it (a hagiographic trait); his modesty; his love for his 


59 For exceptions, see Dolger, Regesten, 863 (the reestablishment of a law school 
in Constantinople by Constantine IX), 944 (Isaac Komnenos), 1004, 1047 (Michael 
VII). 

6° M. Psellos, Chronographie, trans. E. Renauld (Paris, 1967), I, 127, 143; II, 46. 
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wife and brothers; and the fact (fictitious) that he arrested the decli d ses Constantine X he i aes terms: fie inhi first con- 
empire.®! A sense of justice does not find its way into this roster : pes to establish equity an ae ie to punis see eb ae aes 
except by the back door: “He had not studied the laws very deeply, bug F nimity and ee “ tha ais ais was could n . 7 is : - 
ing he could list many of them, not in the letter but in 1 the spirit (or, ‘ the statement that the rural population could now } pro rom his 


Basil II, according to Psellos, always souenied by the unwritten Ian ™ 5 proper and traditional for Psellos to castigate Romanos II] foi break- 
soul; Michael IV was ignorant of the laws and canons, but when ad ppiaw" in his vast expenditures for his church—although the lawbreaking 
. at he was guilty of “injustice.” ® 

depended on logical reasoning, he could outargue the lawyers bec ‘bvious than the idea that guilty justice. 

native intelligence.® The moral is clear: one does not need to know’ yever, these pious sentiments are not as persuasive as others, less con- 

to pronounce judgment wisely. Occasionally, a lawyer’s pride raises ited al but more deeply ee Thus, a ee of Constantine IX for 

sional head: Isaac I also was ignorant of the laws; he wisely let * — improperly the tise things t crane Byzantine hegemony, 

decide on the merits of a case and write up the text of the decision, § ie y dignities and money, is an eloquent condemnation not of an unjust or 

would not commit errors of terminology; but he then pretended i i e ' able distribution of these resources, but rather of the fact that they were 
“ ‘ 69 ; 

was his own, and always added or subtracted something in the final deck 7 sing available to the wrong social class. Furthermore, there is an ex 


" e about wh ssed for ice 1 - 
here Psellos is somewhat ironic.™ The one emperor who, according toF and ambiguous passage about what passed fo justice in Con 
took an interest in the law was Constantine X. During his reign, we a 2 IX’s time. Psellos praises Constantine’s generosity and sympathetic 


the laws returned once more to the palace, and unjust decisions were < p toward the plight of others, and illustrates it by the following case. A 


and all that he decided either had the force of law or was more just 1 owed taxes to the fisc, which was being inexorable. He implored the 


law. He judged without prejudice as to persons but only according kine to hear his case personally, rather than submit to the normal tribunal. 
deeds. Not only that, but in order to test his son Michael’s talent mperor agreed, there was a trial, and the man begged that he be held 


ror he had him judge a case, and when he saw that Michael jud 3 ible only to the extent of his own property, not that of his children. The 
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a , $6 2270 

dence and more rhetoric, that is, the ability to embellish legal texts. " ‘and I remit the other third as well.”’° One would like to think that this 
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? Ibid., I, 132; cf. P. Lemerle, Cing études sur le onziéme siécle byzantin (Paris, 
: 5 289-90. 
Psellos, II, 55—56. 


6 [bid., II, 146, 148. Nikephoros Bryennios accepts and copies this posi 
sessment: Nicéphore Bryennios, Histoire, ed. and trans. P. Gautier (Brussels; 


83-84. 
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Michael Attaleiates, writing late in the twelfth century, is at the other end 


of the continuum from Psellos. His history, remarkable in many ways, is inter- 


esting for us in two respects.”’ First, because for him justice and following the 
laws was a measure of the probity of various emperors, something which it 
really was not for Psellos, or, indeed, for the twelfth-century historians, with 
the possible exception of Zonaras. Second, because in his relation of the reign 
of his hero, Nikephoros III Botaneiates, he gave a detailed account of some at 
least of that emperor’s legislation, a feat remarkable in itself since the legisla- 
tion was not earthshaking—although, it must be admitted, more considerable 
in quantity than that of his immediate predecessors. 

Let us take briefly the first point. “Eunomia,” good order and justice, is a 
prime virtue in an emperor, and for Attaleiates it means taking care of the 
weak, giving justice to those unjustly treated, and giving justice according to 
the laws. Thus, the description of the reign of Michael V Kalaphates begins 
with a statement about that emperor’s love of justice and good order, expressed 
by the fact that he brought people (Dalassenos, Maniakes) back from exile and 
relieved his many relatives from office.’? Justice and fiscality go together in 
Attaleiates, as they have done since the ninth century, even though here they 
have a more specific social context, identified by Kazhdan as the protection of 
private property as opposed to that of the state.”*> But Attaleiates strongly im- 
plies an additional, and very important, point: justice must be given according 
to the laws, and when it is not, that is unjust. He is, thus, arguing for proper 
court procedure and for proper regard for the laws, so that the idea of personal 
justice is tempered, although it does not entirely disappear, as we shall see. His 
condemnation of some eleventh-century emperors centers around these points. 
Monomachos, about whose extravagance Psellos had something to say, col- 
lected taxes harshly and unexpectedly, especially from those who were well- 
off; and he judged unfairly in the process. Constantine X came to the throne 
promising truth and justice and indeed, says Attaleiates, he devoted himself 
to increasing the public revenues and judging the cases of individuals, while 
neglecting military affairs.’* But his polity was not good. Not only did he, like 


1 Michaelis Attaliotae Historia, Bonn ed. (1853). See, on him, A. Kazhdan, “The 
Social Views of Michael Attaleiates,” in Kazhdan—Franklin, Studies, 23—86. 

7? Attaleiates, 11-12. 

73 Kazhdan-Franklin, Studies, 41-43. 

74 There may be an echo of Menander’s injunction to the encomiast to say that 
the emperor raised taxes for the army: Menander Rhetor, 89-90. 
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Monomachos, exact a lot of taxes, but, and here Attaleiates waxes eloquent, he 
judged in an authoritarian way (kat’ €€ovoiav). His courts were busy, among 
other things, with fiscal cases; the arguments of the accusers were full of 
sophistry, the decisions were not consistent with the laws (od vopiKdc), 
many people were judged unjustly. It is a grave indictment, to be contrasted 
with Psellos’ pronouncement about law residing in the palace under Con- 
stantine X.”° 

It may be of interest to note here that in his evaluation of various emper- 
ors, Attaleiates often employs a language and style reminiscent of a judge. In 
the case of Constantine X, he mentions both his good and his bad qualities, 
and concludes “but the bad part won by many votes.” About Isaac Komnenos, 
he reports different assessments of his actions by different people: “I accept 
both opinions . . . and do not decide against either of them as being inferior.” ”° 

The point at issue, in the case of Isaac Komnenos, has to do with his 
confiscation of the property of individuals, despite the fact that they held them 
in full ownership by imperial chrysobull and, primarily, with the large-scale 
confiscation of monastic lands. Attaleiates suggests that this was both illegal 
and an act of impiety. However, and this is interesting, he argues that it had 
two beneficial results: it forced the monks to return to their primary occupa- 
tion, and it was a great relief to the dypoyeitoves of the monks who had suf- 
fered from the monasteries’ greed. He also tells how the monasteries had in- 
creased their properties: the monks would bring their neighbors to court and, 
because of their wealth, would be able to prevail and take over the property 
of the poor.”’ This is undoubtedly an oblique reference to the application (or 


> Attaleiates, 50-51, 70-71, and especially 76-77; Psellos, II, 139. Skylitzes 
attributes the decline of the Roman state to the profligacy and pretentiousness of Mono- 
machos (ed. Thurn, 476). Skylitzes Continuatus shares the negative assessment of Con- 
stantine X, adding that he judged cases himself, and not equitably, but rather according 
to the status of the individual, being particularly harsh toward the dynatoi: Eu. Tsolakes, 
‘H ovvéxeia tig xpovoypadias tod ‘Iwdvvov LKvaiton (Ioannes Skylitses Contin- 
uatus) (Thessaloniki, 1968), 112. Note that judging cases oneself, often a positive attri- 
bute, is a negative one here. Cf. also this chronicler’s indictment of Nikephoritzes, on 
similar grounds: 156. 

7° Attaleiates, 76, 70. 

” Tbid., 61-62. Cf. Skylitzes Continuatus, 104. I’m afraid I cannot agree with 
Kazhdan’s statement that there is a difference, even a subtle one, between the assess- 
ment of Isaac’s reign by Skylitzes Continuatus and Attaleiates. I find Attaleiates much 
less critical of Isaac’s policy than does Kazhdan, and I find no difference in the two 
accounts except for those imposed by the brevity of the text of Skylitzes Continuatus, 
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nonapplication) of the laws on protimesis, and a candid assessment of what 
went on in provincial courts. It is interesting that Attaleiates, while recognizing 
the illegality of Isaac’s measures, considers that they redress a greater injustice. 

Justice, then, remains a major virtue in an emperor and a great benefit to 
the state. Indeed, for Attaleiates more than for any other historian, the visible 
decline of the empire in the late eleventh century, just before the accession of 
Botaneiates, was due to injustice and lack of piety, which led to injustice. 
Greed, no regard for the law, the illegality of the actions of rulers, the oppres- 
sion of the subjects brought forth divine wrath. God’s anger is expressed 
through the victories of the pagans, “for it is said that the pagans honor justice 
and keep their ancestral customs unchanged.” If fiscality and justice go to- 
gether here as in earlier chronicles, the role of justice and injustice is high- 
lighted.” 

In the assessment of the reign of Nikephoros Botaneiates, justice and re- 
gard for the law play a major role, and one quite different from anything we 
have seen up to this point. Botaneiates’ generosity is praised in commonplace 
terms, to be sure: he gave justice to widows and orphans (as Alexios I was to do 
according to his daughter, Anna)—a shorthand expression for the traditional 
philanthropia of the emperor.®° But it was far more than commonplace, since 
Botaneiates was indeed exceedingly generous, distributing largess, lands, and 
offices with a free hand.*! He also judged cases himself—another attribute 


and one phrase, in which Skylitzes Continuatus says, “It would have been a good thing 
if this had been achieved not only with regard to monastic property but also for all 
ecclesiastical property” (Kazhdan-Franklin, Studies, 33-34). Nor do I see that Skylitzes 
Continuatus “completely reverses A.’s judgment of Isaac’s confiscations.” The judg- 
ment seems to me to be exactly the same (see Attaleiates 61, 69-70, and Sk. Cont. 
109-10). Kazhdan’s argument about Attaleiates’ overwhelming concern with private 
property is weakened if my interpretation is correct. Another favorable assessment of 
Isaac’s policy may be found in Psellos, II, 119-21. 

78 Attaleiates, 194-97, 211-12. The second passage is particularly connected with 
Michael VII’s lack of charity toward the population of Constantinople in the face of 
famine and severe cold weather. 

79 See P. Magdalino, “Aspects of Twelfth-Century Kaiserkritik,” 331-32, and “Ju- 
risprudenz,” 176, in idem, Tradition and Transformation in Medieval Byzantium (Lon- 
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8 Attaleiates, 312; cf. Annae Comnenae Porphyrogenitae Alexias, ed. A. Reif- 
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which, we have seen, has had a positive value since the tenth century, illustrat- 
ing as it does the imperial concern for justice. But, and here is the difference 
from other historians, Attaleiates also insists not only on the emperor’s general 
concern for justice but on a concern for justice that passes through the laws. 
Botaneiates, who had come to the throne as a result of rebellion, and whose 
third marriage to Maria of Alania was branded by contemporaries (but not by 
Attaleiates) as trigamy and adultery, according to his historian studied the law 
books day and night (possibly a dig at Michael VII).®3 And he addressed him- 
self to legislation, reforming those laws that needed reform and thus ending the 
confusion created by poor laws. This is the most important difference between 
Attaleiates’ view of justice and that of his predecessors. For him, legislation is 
an important means of ordering society, and justice is achieved not only by a 
personally good emperor, not only by the reform of the courts, but also by the 


‘reform of the laws. 


He then proceeds to list some of Botaneiates’ laws: he reformed “in a 
more majestic and just manner” Novel 111 of Leo VI on divorce in case of 
madness of one of the spouses, a law which had fallen into disuse. Apparently, 
his reforms had to do with the length of time the sane spouse had to wait before 
obtaining a divorce.** 

Attaleiates mentions a law, passed by the emperor and approved by the 
senate and the people, which sought to mitigate some of the problems brought 
about by the frequent change of emperors. Namely, Attaleiates says (and so 
does the Novel) that each time there was a change of emperor the imperial 
servants, that is, those officials closest to the emperor, saw their properties 
confiscated and often also found themselves exiled. Attaleiates (and the Novel) 
suggest that this would be acceptable only after an examination of the officials’ 
polity, to see whether it was lawful; and that otherwise their properties and 
persons should remain inviolate. I suspect that this law had a particular object: 
the emperor might well be concerned about the eventual fate of two of his 
favorite servants, Borilos and Germanos, who were hated by the senate. But he 
gave his concern the force of a general law, much praised by the senate, ac- 


82 Attaleiates, 312. 

83 On his marriage, see A. Laiou, “Imperial Marriages and their Critics in the 
Eleventh Century: The Case of Skylitzes,” DOP 46 (1992), 173-75. 

84 Attaleiates, 312. The Novel is not extant, but it is mentioned by Balsamon in 
Rhalles-Potles, Dévtaypa tav Geiwv Kai lep@v Kavévev, I (Athens, 1852), who says 
that it simply repeated the Novel of Leo VI. 
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cording to Attaleiates, because its members could see that this measure could 
be generally beneficial (to themselves as well, one suspects).” 

The law that Attaleiates seems to be most proud of is one mandating a 
30-day delay between an imperial decision to inflict capital punishment (either 
death or mutilation) and its execution. This is, again, not a new law but a resto- 
ration of a law of Theodosius I.*° The description by Attaleiates has many 
points of interest: the circumstances of the promulgation of the law of Theo- 
dosius are detailed (as they are not in the Novel itself); Botaneiates’ phil- 
anthropia is praised several times, as it is in the text of the Novel; a justification 
of the delay is given, which looks like a summary of the lengthy and semiphilo- 
sophical justification given in the text of the Novel.®” But by far the most im- 
portant statement, for our purposes, is Attaleiates’ statement regarding the em- 
peror’s purpose, to wit, that the emperor did not want simply to exercise his 
personal philanthropia “making it a private, not a public virtue, for his own 
glorification,” but rather he wanted all subsequent emperors to observe this law 
so that all would profit from it; and that is why he issued a Novel. It seems to 
me that the law was occasioned by the shocking blinding and near-execution 
of Romanos Diogenes; but this is the first and probably the only time in the 
Byzantine historiography from the ninth to the twelfth centuries that we see so 
clearly expressed a view about what the laws can do that justice cannot. Atta- 
leiates is as interested as anyone in praising the personal philanthropia and 
justice of his hero; but he is the only one who transcends the praise of a private 
kind of justice and argues that legislation transforms a man’s sense of justice 
‘nto mandated behavior, which then becomes independent of the quirks of indi- 
vidual emperors.** But then, Attaleiates also has a unique concept of the source 


85 Attaleiates, 316-18. Cf. Sk. Cont., 185, and Zepos, Jus, I, 285-87. Attaleiates 
also says that Botaneiates restored the property of many and recalled them from exile. 
A general effort toward reconciliation? 

86 CTh IX.40.13. 

87 Attaleiates, 313-15, and Zepos, Jus, I, 283-85. The description of this Novel 
and the one regarding imperial officials is such as to suggest that they were drafted by 
Attaleiates himself. On this Novel, see L. Burgmann, “A Law for Emperors: Observa- 
tions on a Chrysobull of Nikephoros III Botaneiates.” to be published in the Acts of the 
26th Byzantine Symposium, St. Andrews. On Attaleiates’ high regard for the law, see 
Magdalino, “Jurisprudenz,” 176. 

88 Of the rest of Botaneiates’ legislation, Attaleiates does not mention his Novel 
on betrothal, or his injunction that every four months the patriarch remind the emperor 
of the exiles: Zepos, Jus, I, 288-90, 287-88. 
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of legislative authority. In his discussion of two of Botaneiates’ laws, he says 
that the law was read to the senate (and, in one case, to the townspeople as 
well); in the first case, the senate “found the law much to its liking and assented 
to it” (Kai obpynoov EoXEV avtiv Kai Aiav evdpectov).” In the other case, 
the citizens (oi tig MOALtEtac) agreed and approved the law (SeEGpevor Kat 
gnoseEGpevor).” The Novels themselves, which are extant, do not mention 
the senate’s assent or approval, indeed, in one case it is the patriarch and the 
synod who act together with the emperor;?! nevertheless, what is important 
here is the historian’s assumption that legislative authority, while vested in the 
emperor, is also shared by the senate. I leave aside the practical consideration 
that Botaneiates had come to the throne because of the actions of the senate, 
the synod, and the people (napa TONS Tig OVYKANTOV BovATis Kal THC OVV- 


6800 Kai THv SnpotiK@v), and insist instead on the theoretical issue inherent 


in Attaleiates’ statements.” 

Having started with the portrait of Theophilos, the Just King, by the anon- 
ymous Continuator of Theophanes, it is, perhaps, appropriate to end with the 
portrait of Nikephoros Botaneiates, the Just Lawgiver, by Michael Attaleiates: 
personal justice as contrasted with legal justice. This is the closest we will get 
to the lawgiver, and it is the most positive statement made by a Byzantine 
historian about the importance of law for society. The twelfth-century histori- 
ans include, as I have already indicated, a number of jurists who were, however, 
not terribly interested in preserving the legislative work of the emperors for 
posterity, nor in truth did they necessarily believe in the great power of the 
laws. They were all concerned about justice—and Choniates is very bitter 
about the lack of probity and competence of judges and the disregard for the 
law among his contemporaries.” But from the considerable legislative activity 
of the Komnenian emperors, he chooses to preserve at great length only a 
Novel of Andronikos I on shipwreck and salvage, arguing, interestingly 
enough, that this piece of legislation would have been sufficient to preserve the 
good memory of that emperor.” For the rest, his History is full of complaints 


89 Attaleiates, 314. 

% [bid., 318. 

1 Zepos, Jus, I, 287. On this, see J. Gouillard, “Un chrysobulle de Nicéphore 
Botaneiatés a souscription synodale,” Byzantion 29-30 (1959-60), 29-41. 

2 Attaleiates, 298. 

93 See, for example, Choniates, ed. J. L. van Dieten (Berlin-New York, 1975), 
438 ff, 334-37, 456. 
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about the cvopia, the lawlessness of the age.°> True, Choniates is a historian 
of the decline. But Anna Komnene, while praising her father’s comme-il-faut 
concern for justice to widows and orphans, and the proper administration and 
government of her grandmother, Anna Dalassene, when she was acting as re- 
gent, has nothing to say about Alexios’ laws or about laws, period.*° Kinnamos, 
on the other hand, does present an evaluation of Manuel I, which includes 
some of his legislative work, specifically, a law freeing men unjustly reduced 
to servitude and legislation regulating procedural questions about the function- 
ing of the courts during holy days. Kinnamos includes among these pieces of 
legislation the privilege granted by Manuel to the clergy of Constantinople.”’ 
This is not, in my view, legislation properly speaking; but it is utterly appro- 
priate that, in the twelfth century, when government by chrysobull was becom- 
ing common, Kinnamos should consider privileges on the same footing as leg- 
islation. 

One other point is worth raising in this connection. The period of the 
Komnenoi was one in which emperors, patriarchs, jurists, and canonists had a 
great interest in the law, and when considerable legislation was issued. How- 
ever, I have the strong impression that for the administration of justice the laws 
were less important than imperial privileges or the imposition of imperial will. 
Part of the process is reflected in the historians already in the eleventh century 
and in the first half of the twelfth. In the tenth century, the historians had 
stressed imperial impartiality (real or fictitious) in the administration of justice. 
In the eleventh century, leniency acquires much greater weight. Psellos men- 
tioned it as a virtue in Monomachos with his tongue in his cheek. But even 
Attaleiates saw leniency—that is, the nonapplication of the laws, or even of 
judicial decisions—as a great virtue, and its absence as a shortcoming.”® Alex- 


% Tbid., 494-95, under Alexios III. 

% Alexias iii.6—7 (vol. I, 108-113). 

7” Kinnamos, Bonn ed. (1836), 275-77, Délger, Regesten, nos. 1476, 1466, 1419. 
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% Attaleiates, 206-7: Roussel de Bailleul is convicted and sentenced to death, 
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ios I made a career of overturning the sentences of rich or powerful individuals, 
according to the admiring Anna Komnene and Nikephoros Bryennios.” I do 
not wish to demean the importance of leniency: I simply wish to point out that 
it is a short step from leniency, especially toward people in high places, to 
government and justice outside the law, despite all the legislation of the Kom- 
nenian period. 

In our examination of the historical sources of the ninth through eleventh 
centuries, we have seen a number of developments. One element that remains 
constant, although with different meanings over time, is the connection be- 
tween fiscality and justice. The element where we see the greatest differentia- 
tion is the concept of law as a constituent element of justice, justice being a 
routine virtue, highly and visibly prized at least since the tenth century. We 
have seen in the ninth century a very nebulous concept of civil law. In the 
tenth century, justice emerges as a major concern: it means impartiality, good 
government, protection of the poor, and, to some extent—and it is a limited 
extent— good laws as well. Personal justice is the paramount good, but govern- 
ing according to law is also given its day in court, despite a lingering suspicion 
of new legislation. Significantly, the laws that are specifically and positively 
mentioned are those that show the emperor’s concern for his subjects, espe- 
cially for those who are weak; Leo VI, not concerned with them, gets short 
shrift. In the eleventh century, the story becomes more complex. If for Psellos 
the law is of secondary importance, for Attaleiates it becomes a means of or- 
dering society. There is, undoubtedly, an element of professionalism here: this 
jurist thinks that justice can be guaranteed by good laws. There is also a reflec- 
tion of eleventh-century realities. If in the relatively undifferentiated society of 
the tenth century contemporaries could suggest that society could be mediated 
with principles of justice, fair dealing, equity, and support for the poor and the 
weak, in the eleventh century much had changed. Paul Lemerle has shown the 
emergence of a more differentiated society, and one where different social 
groups were claiming their due. The aristocracy had emerged as a powerful 
class with self-awareness, and the urban population was coming into its own, 
even in political terms.’ Such a society could, I think, no longer be mediated 


everyone to be virtuous and who was very strict about the letter of the law. He thus was 
implacable in his punishment; but for Leo the Deacon this was a virtue: 89-90. 

° See, for example, P. Gautier, Nicéphore Bryennios, Histoire (Brussels, 1975), 
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by principles of justice alone; the institutionalization of justice through the 


historians wanted to tell us about law justice is i 
ae tee ae ahh and justice is interesting and i 
laws—predictable, binding, repeatable, limiting imperial authoritarianism— J ing and important; 


what is hidden in indirect statements, in the manner of reporting unlawful or 


would have been more consonant with the needs of that society. Hence the air q | | illegal actions, is just as important. There in-cip opinion. itis poRIbIE : 
of modernity around some of Attaleiates’ ideas, especially his confidence in | lish a much greater differentiation between the v ea pace Thi sie : 
the laws as guarantors of justice. The modernity in his concept of the relation- 4 tentially a very rich field, well worth cultivating . This is po- 


ship between law and justice is connected with, or stems from, his idea that 
legislative authority is shared between the emperor and the senate. If this inter- 
pretation of his thinking is correct, then we have a profound modification of the 
Byzantine view of the emperor as “nomos empsychos.” The professionalism of 
the jurist, also an element in Attaleiates, goes hand in hand with these develop- 
ments, which, if pursued, would have meant both a different system of govern- 
ment and a different, and quite modern, attitude toward the law.'°! But the de- 
velopment was cut short by the feudal authoritarianism of the twelfth century 
and by the principle of governing by privilege couched as law. 

This study must end on a note of caution. What has been presented here 
is only an analysis of more or less explicit notions regarding law and justice, 
and that is quite inadequate, although I hope not misleading. In fact, all of the : 
historians I have discussed, some more than others, are of a complexity far ; 
greater than can be uncovered by an investigation such as the one undertaken ’ 
here. There is much hidden below the surface, and considerable knowledge of 
the laws lurks in the pages of Skylitzes, Attaleiates, Zonaras, and even Psellos. 
They all discuss tense, ambivalent, or difficult situations with legal overtones, : 
and it is the close study of their treatment of such situations that is the most 
rewarding, for only then can one see how much our historians really knew 
about the law and how much they really cared.! In other words, what the 
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101 | consider the eleventh century to constitute an exception to the statements 
made by Marie Theres Fégen in “Legislation in Byzantium: A Political and a Bureau- 
cratic Technique” (in this volume), since I think that in this period, while there was no 
political revolution, there were changes of sufficient magnitude to bring about a differ- 
ent attitude toward law and lawgiving. In another study, I have tried to show that in the 
historical sources of the eleventh century there is an implicit criticism of the idea that 
the emperors were above the laws (Laiou, “Imperial Marriages,” 175-76). Thus, we 
seem to be dealing with a general, if half-formed, eleventh-century phenomenon and 
not with a peculiarity of Attaleiates, although his statements are by far the most con- 
scious and the most interesting. 4 ee 
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A Rhetorician Practices Law: Michael Psellos 


GEORGE T. DENNIS 


Many of us tend to look upon the people we call Byzantines as very formal 
and rigid. We read of their stately processions, their unbending orthodoxy, their 
unchanging liturgy, their zombie-like imitation of classical models, and, in all 
spheres of life, their unswerving adherence to the authority of the ancients. 
Yet, as recent research has made abundantly clear, the Byzantines could be 
very practical, flexible, adaptable, and creative. This holds true even in that 
most conservative of disciplines, law. The Byzantines inherited a vast corpus 
of law from antiquity; they copied it, codified it, summarized it; they revised 
old laws and promulgated new ones. As all this accumulated over the centuries, 
the law stood there, a solid block of prescriptions and procedures. Formidable 
and rigid though it might appear, the law was interpreted and applied, as we 
now know, with a great deal of flexibility.! It is unfortunate that while large 
collections of laws are extant, very few sources concerning their application 
have been preserved. What I propose here is to see how one jurist, if we may 
call him that, practiced law. 

Jurist, of course, is not the correct word. Michael Psellos regarded himself 
first and foremost as a philosopher, and gloried in the title, “Consul of the 
Philosophers.” He regarded philosophy as crowning and embracing all 
branches of knowledge, with two of which, rhetoric and jurisprudence, it has 
a special relationship. Philosophy and rhetoric both need and depend on one 


1 See D. Simon, Rechtsfindung am byzantinischen Reichsgericht (Frankfurt a. M., 
1973); N. Oikonomides, “The ‘Peira’ of Eustathios Romaios: An Abortive Attempt to 
Innovate in Byzantine Law,” Fontes Minores 7 (Frankfurt a. M., 1986), 169-92, P. 
Pieler, “Byzantinische Rechtsliteratur,” in H. Hunger, Die hochsprachliche profane Li- 
teratur der Byzantiner, 2 vols. (Munich, 1978), Il, 341-480. 


187 


188 George T. Dennis 


another.* Legal science also depends on philosophy at every turn and has ap- 
propriated to itself its methods of investigation.? Both relate the particular to 
the universal. Legal science finds the universal idea of law in individual cases; 
it refers individual cases to universal principles and finds a solution there. 
Psellos examines this relationship in his funeral oration for John Xiphilinos, 
his own instructor in the law. According to Psellos, Xiphilinos was primarily 
concerned with the science of law; he traced its roots back and found them 
in philosophy. He ennobled juridical science by introducing rhetoric into it, 
subjected it to philosophy and made it the ornament of both.* 

Psellos was primarily interested in philosophy and the more theoretical 
aspects of knowledge. Many people, so he tells us, were putting pressure on 
him to practice medicine, while others wanted him to turn to law. But he replied 
that his medical interests were limited to theory, and he did not want to get 
bogged down in individual cases. It was the same with law. He was interested 
in the reasoning behind the law, but he did not want to devote his time and 
energy to tedious demonstrations, dowries, degrees of kinship, inheritance, le- 
gitimate and illegitimate children, and, not least, people who had been kicked 
by horses, gored by cows, or bitten by dogs.° Yet, like other teachers, then and 
now, he was called upon to provide instruction in branches of knowledge other 
than those in which he was primarily interested. Philosophy was what he would 
have liked to concentrate on. And he was disappointed that some of his most 
promising students were more enthusiastic about practical subjects, such as 
rhetoric and law, and did not want to accompany him on his ascent to the sub- 
lime heights of philosophy. Anastasios, for example, had acquired outstanding 
skill in rhetoric and then went on to study law, which was “necessary for those 


* See Psellos, Chronography, VI, 41: ed. S. Impellizzeri, Michele Psello, Impera- 
tori di Bisanzio (Cronografia), 1 (Milan, 1984), 286-88; ed. E. Renauld, Michel 
Psellos, Chronographie, 2 vols. (Paris, 1926—28), II, 137; Psellos, Encomium on John 
Mauropous, ed. G. Dennis, Michaelis Pselli Orationes panegyricae (Leipzig, 1993), 
17, 215-64. 

> Cf. the text ed. by G. Weiss, Ostrémische Beamte im Spiegel der Schriften des 
Michael Psellos (Munich, 1973), 283. 

4 Ed. K. Sathas, Meoaravixn BuBAvo6HKn, 7 vols. (Paris, 1872-94), IV, 421-62, 
especially 427; cf. Rosario, etc.; cf. R. Anastasi, “Sugli scritti giuridici di Psello,” Sicu- 
lorum Gymnasium, n.s. 28 (1975), 169-91, especially 171-74. 

° Oration on his mother, ed. U. Criscuolo, Michele Psello, Autobiografia: En- 
comio per la madre (Naples, 1989), 1895-1904. 
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in public life’’ Romanos eschewed philosophy, “but loved the art of speech 
and developed wonderful eloquence, which he believed was the best prepara- 
tion for instruction in law.” Another simply “tasted” philosophy but attained 
great proficiency in rhetoric, “and then turned to the laws and the Italian lan- 
guage” as the prerequisite for a public career.® 

Let us turn first to rhetoric. Psellos unabashedly tells us of his own profi- 
ciency as a rhetorician, a claim readily admitted by others. Skylitzes noted 
that for the power of his eloquence Psellos was “beyond comparison.’’ Such 
sentiments were echoed by Anna Komnene and by the author of the Timarion.°® 
While he might have relished the title of philosopher more, his profession was 
really that of a rhetorician. He formulated official pronouncements and deliv- 
ered formal orations on a great variety of occasions, probably thousands of 
them, but very few have survived, a fact which the modern scholar views with 
mixed emotions. 

He studied law, the “wisdom of the Italians,” as he often called it, under 
the direction of Xiphilinos, who, in 1046-47, would be named to head the 
newly established school of law in Constantinople.? He considered himself 
something of a legal expert, but it is not clear how profoundly he had studied 
the subject. Certainly, some, perhaps most, of his legal education was acquired 
from practice: he began at the age of sixteen as assistant to a judge in Thrace 
and Macedonia and later to one in Anatolia, then became a judge himself in 
the provinces.'° In his letters he refers to decisions he had made, but tells us 
very little about them. He also taught law, largely, it would seem, because his 
students insisted on it, rather than because of any particular interest of his own. 
He composed notes or aids for his students, aimed mostly at clarifying Latin 
terminology. These included the Synopsis of Law in verse, which he prepared 


© P. Gautier, “Monodies inédits de Michel Psellos,’ REB 36 (1978), 83-151, espe- 
cially 108, 129-30, 139-40. 

7 Ioannis Scylitzae Synopsis Historiarum, ed. I. Thurn (Berlin, 1973), 496, 85. 

8 Anne Comneéne, Alexiade, ed. B. Leib, 3 vols. (Paris, 1937-45), 5, 8, 3-4: 2, 34; 
Timarione, ed. R. Rosario (Naples, 1974), 45. 

° For the date cf. J. Lefort, “Rhetorique et Politique: Trois discours de Jean Maur- 
opous en 1047,” TM 6 (1976), 265-303, especially 280; on the school see W. Wolska- 
Conus, “Les écoles de Psellos et de Xiphilin sous Constantin IX Monomaque,” ibid., 
223-43; idem, “L’école de droit et 1’enseignement du droit 4 Byzance au XI° siécle: 
Xiphilin et Psellos,’ TM 7 (1979), 1-103. 
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for the emperor Michael VII."! Whether or not he read widely in the law, he 
certainly knew the collections and the vocabulary, and he also spoke in court 
and prepared legal documents. 

Thus we have Psellos, rhetorician and jurist, orator and lawyer. Can we 
judge his accomplishments in these spheres? Herbert Hunger, in his history of 
Byzantine literature, declares his encomiastic speeches to be among the weak- 
est of his works.'? Peter Pieler, who wrote the chapters on law in the same 
volume, evaluates the juridical worth of his writings as not being very high." 
Despite such harsh verdicts, however, which I would not want to contest, it 
might be instructive to look at Psellos the rhetorician as he involved himself 
with the law. In particular, I would like to look at the manner in which he 
dealt with several quite different cases. We must, though, bear in mind that the 
documents we have are not modern transcripts of court proceedings, and their 
legal validity and force are not at all clear. Our concern will be not with his 
rhetorical tricks or even the content of the works, but with his methodology. 

The first is his Accusation against the patriarch Michael Keroularios, 
composed in 1059 at the request of Emperor Isaac Komnenos."* It was never 
delivered, for the patriarch died before he was scheduled to appear before the 
synod. (It would, incidentally, have taken about nine hours to recite.) One may 
note that only four years later Psellos composed an epitaph full of effusive 
praise for the same patriarch. The Accusation is more of a political pamphlet 
than a prosecutor’s statement, more in the tradition of the Byzantine psogos 
than a lawyer’s speech in court. Still, it was intended to be presented before the 
synod, although surely not in the form in which it has come down to us. 
Throughout the speech Psellos employs his rhetorical skills to the fullest: apos- 
trophes, exclamations, expressions of shock and outrage, personifications, 
plays on words, prose rhythm, and the like. But this is not what concerns us 
here. How does he argue the case? He begins by listing the charges against the 
prelate: impiety (heresy), tyranny, murder, sacrilege, and unworthiness.'° These 
are serious charges. How does he attempt to prove them? 


! Ed. idem, “Die ‘Synopsis Legum’ des Michael Psellos,’ Fontes Minores 2 
(Frankfurt a. M., 1977), 147-214. 

12. Die hochsprachliche profane Literatur, 1, 122. 

13. Tbid., II, 464-65. 
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Psellos accuses Keroularios of impiety on the grounds that he protected, 
or at least was negligent in condemning, two monks from Chios, Niketas and 
John, and a visionary named Dosithea.'’© They roamed about, so Psellos de- 
clares, spreading pagan practices and heretical doctrines. There is much talk 
of Bacchic frenzies and Delphic oracles, of Mithra and Apollo, but not much 
about Scripture or the Fathers of the Church or theology. Dosithea and the two 
monks—and implicitly the patriarch—are accused of Hellenism, the cult of 
the ancient Greek divinities. They are then accused of involving themselves in 
the occult, that is, the mysteries of the Chaldeans and the teachings of Proklos. 
Psellos delights in explaining at some length those teachings, about which he 
had written so much and which he knew and admired so well. At the same 
time, with masterful subtlety he disassociates himself from those doctrines and 
depicts the patriarch as being taken in by them. More by exclamations of horror 
than by theological reasoning, he also accuses the visionary and her accom- 
plices of Nestorianism. The essence of his accusation is this: since the patriarch 
did not take action against the visionaries and their heresies, he must have 
believed in them himself. In all this Psellos provides no real proof. Since the 
patriarch’s guilt is so obvious, his heresy so monstrous, Psellos has not even 
bothered to cite the laws, civil or ecclesiastical, in any detail, but contents him- 
self with reminding the audience of those statutes that condemn heresy. Al- 
though he claims to have avoided the use of rhetorical arts of persuasion, it is 
clear that that is exactly what he has made use of. 

Tyranny is defined as being contemptuous of the laws and making oneself 
emperor. Psellos charges that this is precisely what the patriarch intended to 
do by forcing Michael VI to abdicate and then by stirring up resistance to the 
entry of Isaac Komnenos into the city. But, apart from one citation from the 
canons of the Apostles, Psellos’ proof consists of a lengthy, rhetorical assertion 
that Keroularios’ tyranny was obvious and witnessed by all.'” 

The destruction of the Church of St. Andrew and the violation of graves 
furnish grounds for the accusation of sacrilege.'® With evident exaggeration 
Psellos describes his shock and outrage at the patriarch’s actions, but presents 
no proof. 

Finally, Psellos examines the character of Keroularios and his checkered 
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past, and finds him unworthy of the priesthood.” But, again, his speech con- 
sists simply of denunciations with much rhetoric and no proof. He decries the 
patriarch’s arrogance in dealing with both clergy and laity. He excoriates him 
for his ignorance of theology and his interest in occult sciences, especially 
alchemy. Psellos readily admits his own familiarity with the subject and, in 
fact, he had written in some detail to Keroularios about the making of gold.”° 

This long Accusation, then, while very strong on rhetoric, provides very 
little evidence of any legal expertise. But it does show the lengths to which 
Psellos would go in order to please the emperor. | 

Sometime in the years between 1043 and 1050, Psellos composed the 
speech with which Lazarus, metropolitan of Philippopolis (Plovdiv), defended 
himself in an ecclesiastical trial.2! Lazarus, for reasons which are not clear, had 
been deposed by the synod, but the emperor commuted the sentence to exile. 
He was recalled by Constantine Monomachos at the time of his coronation (12 
June 1042). But a conflict with some officials, apparently over finances, 
brought him before the synod again, and, to his surprise, he found himself 
accused of slandering the emperor. While the bishops took his side, the em- 
peror sent him into exile again, but soon relented and allowed him to return. 
This time the bishops, including the patriarch, turned against Lazarus and in- 
sisted that the first sentence of deposition was still in force. They likened depo- 
sition to decapitation, an action so definitive that the emperor could not com- 
mute it, and thus Lazarus could not be restored to his see. The defense, written 
by Psellos, set out to prove that Lazarus was innocent of all charges, and spe- 
cifically that the sentence of deposition had no effect. If he had been truly 
deposed, that is, considered as beheaded, using his opponents’ metaphor, then 
it would have made no sense to send him, a dead man, without a head, off to 
exile. By banishing him, then, the emperor considered him to be still alive and 
not deposed. Therefore, he was still the lawful metropolitan of Plovdiv. 

In his presentation Psellos refers to the canons in general and to a few 
canons in particular, but he places much greater emphasis on the role of the 


19 Thid., 2353-2729. 

20 J. Bidez, Catalogue des manuscrits alchimiques grecs, VI (Bruxelles, 1928), 
26-42; cf. J. Grosdidier de Matons, “Psellos et le monde de |’irrationnel,” TM 6 (1976), 
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emperor in making the final decision. His speech is dominated by rhetoric, 
with Lazarus loudly bewailing the injustices he has suffered, and by dialectical 
reasoning. At some length he very cleverly turns the metaphor of decapitation 
introduced by his adversaries back on them, and by his argumentation makes 
his case. 

In another oration he comes to the defense of the nomophylax, that is, 
John Xiphilinos, who had been attacked by a retired judge named Ophrydas.” 
Psellos claims, not without reason, that the real adversary is not “that little old 
man.” Ophrydas, but that he has launched his attack on behalf of someone else, 
a more powerful and prominent person, perhaps an unsuccessful candidate for 
the position of nomophylax. While the speech and its background must have 


_ been very clear to contemporaries, it is much less so to us. In any event, Psellos 


refutes the accusations brought against the nomophylax by adducing several 
examples from classical antiquity: Plato, Aristides, Pericles, and others. He 
demonstrates that Xiphilinos, although unnamed, is eminently qualified for the 
position, much more so than his critic. By attacking the nomophylax, the critic 
must bear in mind that he is also attacking the emperor who had appointed 
him. The attacker had made use of a syllogism to destroy the credibility of the 
nomophylax, and Psellos responds to this with a long, drawn out syllogism of 
his own. In all this no law is cited or referred to. The argumentation is entirely 
dialectical and rhetorical, and with an eye toward the emperor. 

In August 1056, a decision was rendered by a tribunal appointed by the 
empress Theodora concerning the vestarch Michael, clearly Psellos himself; at 
any rate, it was Psellos who drew up a memorandum (dn6pvnwa), supposedly 
emanating from the court, which gave an account of the case.”? The vestarch 
Michael had betrothed his adopted daughter, still a child, to Elpidios, twice her 
age. Included in her dowry was a grant of the title protospatharios, estimated 
to be worth twenty pounds of gold. Elpidios, however, led such a scandalous 
life that the vestarch requested the empress to dissolve the betrothal. She did 
so and delegated a special tribunal to decide on other details of the contract. 
The vestarch insisted that Elpidios reimburse him for the expense of the protos- 


22 Ed. Dennis, Orationes forenses, or. 3; cf. Wolska-Conus, “Les écoles de Psellos 
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pathariate, twenty pounds. The judges, in turn, ordered the vestarch to pay the 
h of contract, which came to fifteen pounds, and then had 


indemnity for breac 
him pay another five pounds so that everything would come out even. The 


judgment in this case was simply a matter of arbitration. The style of the docu- 
ment, which is dominated by praise for Theodora, is flowery; the exposition iS 
clear and well arranged, although much space is given to insignificant details. 
But the juridical side of the process is glossed over, and it is clear that the 
decision could have been arrived at by a person without any legal training. 

In another case, dated to March 1049, it is not clear whether Psellos was 
the judge or simply the recorder of the case.” In virtue of a chrysobull issued 
by Basil II to his grandparents, the protospatharios John Iveritzes claimed 
ownership of a suburban property named Vivarion, which was actually occu- 
pied by the manglabites Basil. Psellos, incidentally, notes that Iveritzes’ speech 
was so rustic that it was totally unacceptable ‘na tribunal and had to be put 
into correct Greek, atticized, before the case could be heard. Basil the man- 
glabites, in rebuttal, asserted that the land had been granted to his grandfather. 
The very complicated history of ownership and some corresponding docu- 
ments were discussed at length. Witnesses were called to testify. Iveritzes took 
to shouting and causing a disturbance in the courtroom. Finally, the judge or- 
dered both men to swear oaths attesting to the authenticity of their documents 
and their claims. The manglabites did so, but Iveritzes kept shifting from one 
leg to the other. The judge then decided in favor of the manglabites. This case 


f arbitration and presenting of proof. Not much spe- 


was primarily a matter 0 
1 at a decision, and there was 


cialized legal knowledge was required to arrive 
very little reference to the laws. 
The last case I would like to consider is of a much different sort, and is 


much more complicated, for it involves laws which transcend those of the state, 


and indeed those of nature, and the case is decided, not by a judge or even by 
the emperor, but by the Blessed Virgin, the Theotokos.”> The Church of Our 
Lady at Blachernai possessed a much-venerated icon of Mary with the Christ 


24 Ed. Dennis, Orationes forenses, OF. 6. 
25 See V. Grumel, “Le ‘Miracle habituel’ de Notre-Dame des Blachernes,” EO 30 
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child. It was located on the wall on the right side of the church as one ent 
facing east. A silk veil covered with sacred images hung in front of the : a 
On Friday after sunset all the people had to leave the church and the nee 
were shut. Special services were then performed and prayers recited. Th a 
doors Were opened and everyone entered with fear mingled with jo oad ‘ 
the veil before the icon was lifted up, as though the wind were ake in : 
from below. On occasion it would hang in the air for a while. On some = : co 
though, the veil did not move. Anna Komnene relates sie such sees aa 
November 1107, when her father was leaving on an expedition against nae e 
mans.2° The “accustomed miracle” did not take place; Alexios aes pa 
days and then, after lengthy prayers, the veil raised itself in front of the oe 
goes army marched out full of confidence. It could also occur 
ys. The event was c 
recientes learly regarded as miraculous and a sign of the 
A dispute arose over water rights and a mill on a stream in Thrace betwee 
the strategos Leo Mandalos on the one hand and the monastery of Kallios : 
the other. The case was bounced back and forth in the courts, ownershi ee 
awarded first to one party and then to the other. Finally judge in a 7 
Gabriel Tzirithon, like Solomon, divided the ownership in half, but this - 
fied neither side. They continued to argue over the ownership of the pro st 
but neither party wanted to go back to court. They then agreed eae He 2 
solution. They would ask the Mother of God to decide. At dawn the piel 
in front of the icon in Blachernai holding the documents supporting ae . 
tions in their hands. They prayed, wept, and called upon Mary to give her foe 
sion. it the veil before the icon should not move, then the ei would oe 
dominion over the property, but if the veil should be lifted up, then it ane 
awarded to the strategos. Psellos could not help but note that the monk : 
ranged to have the odds on their side. A long time went by without an ae 
ment of the veil. According to Psellos, the monks began cheerin sca an 
their hands, and laughing, while the strategos looked as though he af ie 
a battle. At the last moment, though, the veil was raised above th : _ 
hung there in mid-air. —_— 
i first the monks tried to claim that they had won, since the veil had 
remained unmoved for so long a time, but they soon had to admit defeat 
Psellos devotes the rest of this document to proving that this was an aunnentie 
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miracle, comparable to the sun standing still for Joshua at Gabaon. It was a 
definitive decision in the case with all the effects of a civil or imperial verdict, 
and it allowed no appeal. He began his proof, not by referring to imperial law 
or to theological reasoning, but, at some length, by citing examples from pagan 
antiquity. He contrasted this supernatural intervention with those of the oracles 
at Dodone, Pythia, and elsewhere. He also recalled auguries taken from various 
animals and other such practices, not to mention examples of the occult and 
demonic action. While admitting the reality of all these, he showed that they 
were enigmatic and incomplete. How much more was the immaculate Virgin 
to be believed, especially since there was no room for any ambiguity; either 
the veil was moved or it was not moved. He also made use of some Old Testa- 
ment examples, and of legends about ancient personages such as Darius and 
Romulus. 

The emperor, Michael VII Doukas, took a special interest in the miracle, 
of which he had been an eyewitness, and he asked Psellos to compose a com- 
plete account of it, and to do so within three days. 

Psellos went on to explain the provision in Byzantine law for special 
judges, agreed upon by the parties concerned, in certain circumstances. In this 
case the special judge was the Theotokos, chosen by the disputants. While civil 
judges can make mistakes, the Theotokos cannot. If the two parties had agreed 
upon a throw of the dice, hurling the discus a certain distance, a race; or a 
wrestling match, they would have had to abide by the result. So much more so 
in this instance. Divine signs can manifest themselves in various ways: sweat 
pours from icons or statues, footprints or figures of beasts appear on the pave- 
ment or on the walls, strange sounds are heard in the air or in wells, meteorites 
are seen. Higher elements influence lower ones, and so Mary influences the 
cloth of the veil. 

The documents were drawn up in what was designated as both a spiritual 
and civil format, presented to the strategos, and dated to July 1075. Psellos 
calls his report both a legal document and a panegyric. Document in hand, the 
strategos prostrated himself in thanksgiving before the icon and, in a solemn 
seal of approval, the veil raised itself up again. 

This brief look at Psellos engaged in judicial activity clearly supports the 
view that Byzantine legal practice was anything but rigid. Decisions were 
based on criteria other than the laws. A judge did not need much of a legal 
education. He saw himself, as Psellos certainly did, primarily as an appointee 
of the emperor and answerable to him, and in the courtroom he viewed his role 
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as an arbitrator and relied on his own morality and what we would call com- 
mon sense. Although he knew and taught law, Psellos rarely refers to it in the 
cases he argues or judges. His arguments and decisions are bolstered by per- 
sonal and ethical considerations, logic, comparison with the occult or with 
pagan oracles and marvels, his own religious views, a sense of fair play, and, 
above all, what would please the emperor. While Psellos claimed to love phi- 
losophy above all else, his philosophy was strongly colored by his rhetoric, 
and when it came to practicing law, it is clear that he remained an irredeem- 
able rhetorician. 
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Under the 20th of December, the Synaxarium of Constantinpole celebrates the 
memory of St. Philogonios, archbishop of Antioch (319-324).' The source for 
this entry was the enkomion pronounced by John Chrysostom in 386 on the 
deeds of Philogonios. Neither the enkomion nor the entry is rich in biographi- 
cal data, but there is one point in the saint’s biography that deserves attention: 
Philogonios was a jurist (6.xoAdyoc) before becoming a bishop (Synaxarium 
CP 331.11-12). “He moved,” as Chrysostom puts it, “from a judicial chair to 
the holy chair” (PG 48, col. 751.25—26)—“from a chair to [another] chair,” as 
it reads in the simplified version of the Synaxarium. We learned from our 
scanty sources that Philogonios had a wife and a daughter, and the Synaxarium 
supplements this information with the statement that he received an excellent 
education (which was probably more remarkable in the tenth century than in 
the time of John Chrysostom). It is a rare case that a lawyer achieved sainthood, 
but unfortunately neither Chrysostom nor the anonymous hagiographer de- 
scribes in detail Philogonios’ activity: we are told only that he attended tribu- 
nals and protected the offended from the offenders. 

Philogonios is an exception, and probably it was his pastoral activity and 
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particularly his struggle against the Arians that raised him to holiness. The 
tribunals are often depicted in Byzantine passiones, but they are far removed 
from Philogonios’ sanctity: the hagiographical tribunal is a judicial court pre- 
sided over by a pagan emperor or provincial governor who examines, tortures, 
and executes the martyr for his or her Christian beliefs; the martyria could 
preserve elements of Roman legal procedure,” but all in all they give us a cari- 
cature of Byzantine justice, and anyway they do not live up to the standards of 
Philogonios; their goal was not justice but injustice, not the protection of the 
victim but the crushing of Christian resistance. 

There are, however, some literary texts that can help us penetrate the Byz- 
antine perception of justice, and I will discuss some of them. 

The first author to be examined is Theodore of Stoudios (759-826), a 
great politician at the end of the eighth and the first quarter of the ninth centu- 
ries. Theodore had experience on both sides of Byzantine justice. On the one 
hand, he was a victim of persecutions, arrested and exiled by: the Iconoclasts, 
and in many letters he describes the sufferings of his retainers and followers. 
Theodore’s writings, both hagiographical and epistolary, do not differ in their 
approach to the Byzantine court: in his view, justice is evil and the criminals 
are heroes. On the other hand, during some periods of his career, especially 
when the Moechian Controversy raged over the empire, Theodore was on the 
attack himself, establishing the principles of (good) law and justice. In neither 
situation can we expect from Theodore an objective portrayal of his adver- 
saries. 

The idea of law, nomos, was central to Theodore’s perception of the world 
order. The nomos is divine (ep. 4, p. 17.24; ep. 8, p. 28. 41; ep. 18, p. 51.65; 
ep. 67, p. 182.20; ep. 535, p. 808.38, ep. 537, p. 810.7); I praise God, he says, 
who removed me from the hands trampling (sic!) his law (ep. 2, p. 9.38-39); 
we all are obliged to obey the law: only the godhead (to theion) does not submit 
to the nomos (ep. 36, p. 102.35). Law is single or universal: we all obey the 


* K. A. Bourdara (To dixaro oth ayloAoyiKa Keipeva [Athens, 1987]) analyzed 
the legal procedure as described in martyria (passiones). Cf. also G. Lanata, Gli atti 
dei martiri come documenti processuali (Milan, 1973). 

> Theodore’s correspondence is now available in a critical edition—Theodori 
Studitae epistulae, ed. G. Fatouros, 2 vols. (Berlin—New York, 1992), with German 
summaries and convenient indices. The most comprehensive monograph on Theodore 
is still in Russian—A. P. Dobroklonskij, Prep. Feodor, ispovednik i igumen Studijskij, 
2 vols. (Odessa, 1913-14). 
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single law and the [single] lawgiver (nomothetes), that is, God (p. 102.32). In 
other words, law is an objective reality, created by God and present in both 
nature and society; society does not establish law but yields to preexisting jus- 
tice. It is improper, says Theodore, to be more lawful than the law (tod vopov 
VOLLULM@TEPOV) Or More righteous than the canon (ep. 43, p. 125.17-18).4 

Absolute law is an abstract concept, but its realization has concrete conse- 
quences: sinners and trespassers of the Lord’s commandments are doomed to 
eternal fire, whereas the Kingdom of Heaven belongs to the guardians of the 
law (nomophylakes) (ep. 209, p. 331.13-15). 

Abstract conceptually, divine justice was disclosed to people as formu- 
lated law, as an established legal tradition. It seems simple: we are obliged, 
says Theodore, to yield to and embrace the commands and admonitions of the 
divine fathers, even though we do not always comprehend them (kav Gpa8dc) 
(ep. 43, p. 125.19). But unlike absolute justice, formulated law can be “bad”: 
in a letter to the monk Athanasios, Theodore proclaims that the Moechian ar- 
gumentation originates neither from the Lord’s voice nor the saint’s mouth; it 
comes forth “out of the ground” (Isa. 29:4), out of strange laws (€x vépnav 
GAAOKOtTMVv), and is caused by human fear (ep. 48, p. 130.17). Roman law is a 
formulated law; it is traditional and worthy of respect, and Theodore has no 
scruples about referring to it: the child (of Constantine VI) begotten in adultery 
should be left without inheritance as unlawful (G@éutoVv) and illegal (avona- 
TATOV) in accordance with Roman law (ep. 31, p. 26.57). In a letter to Theo- 
philos of Ephesus, Theodore discusses the punishment of the Iconoclasts; 
he reminds his correspondent of the patriarch of Constantinople John IV 
Nesteutes (the Faster) (582-595) who reportedly recommended that sorcer- 
ers be hanged. Theodore disapproves of this measure but is ready to accept 
such a severe penalty. They are murderers, he says, and the capital punishment 
of murderers was not prohibited by Roman law (ep. 455, p. 647.73-76). Theo- 
dore did not want to apply capital punishment to the Iconoclasts, but in prin- 
ciple he admitted the applicability of capital punishment—in accordance with 
Roman law. 

Canon law is also a formulated law, and accordingly might be questioned. 
Naukratios, the closest disciple of Theodore, considered canon 8 of Peter of 


4 The idea that one should not be more lawful than the law (v6pov vopiatepoc) 
can be traced at least as far back as Gregory of Nazianzus. See De moderatione in 
disputando (orat. 32), para. 7.2, SC 318, p. 98. 
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Alexandria (de indulgentia danda lapsos in fide) to be defective (EAAETAC). 
Theodore does not reject Naukratios’ suggestion as horrible and impious, he 
only does not want to tamper with the canon. Who am I, he responds, to legis- 
late differently (&4vttvopo8eta)? I am only a priest, not a bishop, and my an- 
swers will have no canonical or legislative power (ep. 358, p. 492.42-47). 

Thus, human legislation (within the limits of divine law) was permissible; 
the trouble begins when we start to grasp who was allowed to legislate. Some- 
times Theodore’s position is very rigid; he states that no one will be permitted, 
during the time of one’s bishopric, to do as one wishes with nomoi, canons, 
and horoi (it seems that Theodore does not draw a clear-cut line between the 
three terms)°—otherwise (Theodore adds ironically) the man will become a 
new evangelist, another apostle, an unusual legislator (an allusion to Moses) 
(ep. 24, p. 67.95—-96). In this letter, unlike the one to Naukratios, Theodore 
restricted even the legislative activity of a bishop; on the other hand, in a letter 
to his “child” Elias, he leaves aside his modesty and asserts that God placed 
him (we should remember that he is only a priest in the letter to Naukratios) 
over Elias as “the shepherd and legislator” (ep. 453, p. 642.3). 

The problem ceases to be academic when the rights of the emperor to 
shape the law are questioned. Time and again Theodore insists that the em- 
peror (Constantine VI) was not permitted to commit adultery. “The laws of 
God rule over everybody, as it is written” (ep. 22, p. 58.51-52). G. Fatouros 
gives no reference here, and it is unclear to me which passage Theodore means: 
in the New Testament, the word “law” designated primarily the law of Moses, 
and the expression “the law of God” is limited essentially to several passages 
of the Epistle to the Romans (7:21 and 25; 8:7). Romans 13:2 f appears to have 
a different meaning: everyone must obey the secular authority. It is worth not- 
ing that Theodore repeats the same command in another letter: all the people 
(Theodore means “including emperors”) remain under the divine laws and can- 
ons (ep. 33, p. 93.45—47); here the reference to the “written” is absent. 

Yet Theodore is clear: where in the Gospel, he asks, are kings above the 
law (ep. 34, p. 97.77-79)? He accuses his adversaries of laying down a law 
contradicting that of the Gospels and of proclaiming the will of emperors as 
the will of God (ep. 34, p. 97.102); his opponents abuse the holy canons, treat- 
ing them like servants and subordinates (p. 98.115-1 6). His adversaries affirm 


5 On distinction and conflict between “law” and “canon,” see H. G. Beck, Nomos, 
Kanon and Staatsréson in Byzanz (Vienna, 1981), 7-13. 
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that the law of the Gospels is not applicable to emperors (ep. 36, p. 102.26—27). 
It is the Iconoclasts who claim that the will of the caesar is the only law (ep. 
277, p. 414.60). Theodore refers directly to the decisions of the Council of 809 
that allegedly proclaimed divine laws to have no power over the emperor (ep. 
33, p. 92.31-32). 

Thus, in Theodore’s opinion the absolute law is not the imperial will; the 
emperor is not “an animated law,” but a man subject to absolute law. The abso- 
lute (“divine”) law is an abstract concept, a preexisting force created by God. 
It is transmitted to humankind and is formulated by legislators who can, unfor- 
tunately, misread and misinterpret the divine legal design. 

The rigid divine order (the absolute law) could be mitigated by human 
power. It is very important to distinguish between the sinful and perilous 


- breach of divine law and its mitigation based on mercy and concern for the 


weak. The merciful mitigation of law was called oikonomia’ and provided a 
clue to the Byzantine perception of justice. 


6 Literature on oikonomia is vast, and I will cite only few relatively recent works. 
H. Ahrweiler (L’idéologie politique de l’empire byzantin [Paris, 1975], 129-47) studies 
the confrontation of order (taxis) and oikonomia in the political and ideological sphere, 
whereas most scholars limit the concept to the world of theology and canon law. C. 
Cupane (“Appunti per uno studio dell’ oikonomia ecclesiastica,” JOB 38 [1988], 53-73) 
analyzes the evolution of the concept, but she concentrates on the later period and leaves 
Theodore aside; on the contrary, G. Dagron (“Le régle et l’exception. Analyse de la 
notion d’économie,” in Religidse Devianz, ed. D. Simon [Frankfurt a. M., 1990], 1-18) 
devoted two pages (p. 6 f) to Theodore. Cf. also P. Rai, “L’économie dans le droit 
canonique byzantin des origines jusqu’au XIe siécle,” Istina 18 (1973), 273-77 (on 
Theodore); J. H. Erickson, “Oikonomia in Byzantine Canon Law,” in Law, Church and 
Society: Essays in Honor of Stephan Kuttner, ed. K. Pennington and R. Somerville 
(Philadelphia, 1977), 225-36 (Theodore neglected). Much more on Theodore—J. A. 
Fuentes Alonso, “‘Oikonomia’ en la iglesia bizantina ante el divorcio de Constantino 
VI” in Hispania Christiana: Estudios en honor del J. Orlandis Rovira (Pamplona, 
1988), 239-55. The problem has been raised in the Monophysite church of the time of 
Theodore—see H. Kaufhold, “Ein syrischer Brief aus dem 9. Jahrhundert,” OrChr 73 
(1989), 44-67. The concept of oikonomia has been discussed within the framework of 
the general history of orthodox canon law, for instance, by P. L’Huillier, ““Quelques 
précisions sur la notion d’“Economie” dans le droit canonique orthodoxe,” in Aspects 
de l’orthodoxie (Paris, 1981), 43-52; P. Rodopoulos, “Oikonomia nach orthodoxem 
Kirchenrecht”” Osterreichisches Archiv fiir Kirchenrecht 36 (1986), 223-31; M. 
Azkoul, “Oikonomia and the Orthodox Church.” Patristic and Byzantine Review 6 
(1987), 65-79. The list 1s far from being exhaustive. 
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The term oikonomia (inherited from antiquity) had many meanings in the 
Byzantine vocabulary: from management and administration to care and provi- 
dence. Theodore uses the theological meaning of the word—dispensation, that 
is, the operation of grace and mercy: the rigid order (taxis or akribeia) of law 
could be moderated or remitted by the divine capacity of forgiveness. The prin- 
ciple of divine mercy was formulated already in Ezek. 33:11, in the sentence 
often repeated by Byzantine authors: “I have no desire for the death of the 
wicked. I would rather that a wicked man should mend his ways and live.” This 
theoretical principle formed the basis of judicial mercy or economy: the retreat 
from rigid legal standards was possible. 

The problem is to what extent this retreat was possible. Where does mercy 
toward a sinner end and connivance with a criminal begin? 

It is well known that Eulogios, Chalcedonian patriarch of Alexandria 
(581-607), wrote a treatise on oikonomia, in which he defined three kinds of 
tolerance: one is called by G. Dagron “pluralisme linguistique,” that is, differ- 
ences in terminology; the second relates to technical barriers that do not con- 
cern church teaching, and therefore may be ignored; and the main point (in 
fact, Eulogios begins with it) is temporary concession. Eulogios is a “man of 
akribeia” (Dagron'’s definition), “intransigent in his statements” (C. Cupane’s 
definition), and the limits of his dispensation are restricted either in volume or 
in time. He allows limited tolerance but not full-hearted forgiveness. 

Theodore was also a theoretician of oikonomia: referring to the treatise 
by Eulogios, he announces, in a letter to his beloved pupil Naukratios, that he 
compiled a tract “On the general oikonomia” (ep. 49, p. 141.61—64). The tract 
is lost, and we do not know how Theodore developed the ideas of his predeces- 
sor, but the topic of dispensation occupies an important place in the correspon- 
dence of the Stoudite, and the correspondence is much more useful than a tract 
because of its practical approach to the problem. 

Theodore dealt with this problem in connection with the so-called Moe- 
chian Controversy, which originated when the emperor Constantine VI di- 
vorced his legitimate spouse Maria of Amnia (a granddaughter of St. Philaretos 
the Merciful) and took as a wife his mistress Theodote.’ Theodore bitterly 
attacked Constantine and was exiled, but in 797 Constantine was deposed and 


7 The political and legal aspect of Constantine’s divorce was studied by P. Speck, 
Kaiser Konstantin VI, 2 vols. (Munich, 1978), and more recently by J. Fuentes Alonso, 
El divorcio del Constantino VI y la doctrina matrimonial de San Teodoro Estudita 
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the Moechian Controversy seemed to have been brought to an end. It was re- 
vived in 809 by the patriarch Nikephoros I;’ the discussion, at that time, con- 
centrated on the figure of the priest and oikonomos Joseph, who had solem- 
nized the marriage of Constantine and Theodote. Let us set aside all the 
political implications of this reborn controversy and turn to its legal aspect as 
it was viewed by Theodore of Stoudios. 

The Council of 809 received Joseph back into communion, interpreting 
this decision as an economy. Theodore and his “party” (the Stoudites) reyected 
this interpretation and denied that Joseph could be forgiven. The clue to the 
problem was the construing of the concept of oikonomia. 

What is an oikonomia? Theodore does not present a positive definition. 
He assumes that dispensation is granted “due to the wickedness (or weakness) 
of mankind” (ep. 552, p. 843.67—68) and the cure for the ailment works gradu- 
ally (ep. 49, p. 142. 74-80), but usually he is satisfied with a negative charac- 
terization. “The principle (horos) of oikonomia,’ he writes to the magistros 
Theoktistos, “as you know, does not consist of a complete rejection of existing 
resolutions, nor in a slight deviation [from them] in accordance with circum- 
stances and reasoning, with the purpose simply to achieve the desirable by 
distorting the subject and damaging the perfect case” (ep. 24, p. 64.23—25). In 
the epistle to the patriarch Nikephoros, Theodore insists that oikonomia is not 
a breach of canon law, since a man cannot be half-orthodox, accepting the true 
faith and rejecting some of the established rules (ep. 25, p. 69.35—37). He re- 
peats that dispensation is not a transgression of law, not a paranomia (ep. 36, 
p. 103.66; ep. 38, p. 109.12—13; ep. 39, p. 112.23-—25); he calls it “saving” (ep. 
34, p. 96.67; ep. 48, p. 133.127) and well balanced (p. 134.156), but in vain 
shall we seek in his letters an attempt to denote economy positively. 

Why could not the case of Joseph be characterized as dispensation? Why 
was it a breach of law and the Gospel (ep. 34, p. 96.45)? Why was Satan the 
instigator of this oikonomia (thus in some manuscripts [PG 99, col. 1025c]— 
in the text of Fatouros, Antichrist [ep. 34, p. 98.106])? Theodore does not 
explain. The case becomes even more complicated legally as Theodore turns 


(Pamplona, 1984) (positively reviewed, among others, by J. Gaudemet, ZSav, Kanon. 
Abt. 72 [1986], 378-80). 

8 See P. Henry, “The Moechian Controversy and the Constantinopolitan Synod 
AD 809,” JTS 20 (1969), 495-522; E. Patlagean, “Les Stoudites, l’empereur et Rome,” 
in Bisanzio, Roma e I’Italia nell’alto medioevo (Spoleto, 1988), 429-65. 
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to the past and acknowledges that there was time to dispense and to cover the 
affair of Joseph, and he himself approved of such a policy, not because of his 
fear [of the authorities], but owing to the principle of “economic condescen- 
sion” and to his imitation of the holy fathers (ep. 31, p. 84.5—6). How did 
circumstances change so that the case that had allowed dispensation turned 
into “the treason of truth” (ep. 384, p. 532.22), “the excuse of impiety” (ep. 
268.34)? Theodore speaks sarcastically of the rulers who announce that the 
divine laws will lose their power unless Joseph is granted oikonomia (ep. 555, 
p. 851.61—64). But he does not say what dispensation 1s. 

The lack of an unequivocal definition of dispensation created a fertile soil 
for an arbitrary use of law, and Theodore himself showed the way. As is well 
known, St. Niketas of Medikion was inconsistent in his stand toward the Moe- 
chian Controversy;? at a certain moment he wavered and, as Theodore puts 
it, was “stolen” by those who violated piety toward Christ in order to grant 
dispensation to Joseph (ep. 267, p. 395.18-19). In this case, the good word 
served as a cover of evil intentions (1.22—23). Eventually Niketas repented, and 
Theodore was quick to embrace his friend; in a letter to Niketas, he referred to 
God’s philanthropy, to his will to receive back those who repent. God who 
commands everything considered the transgression of the Gospel likely to be 
forgiven during the period of great persecutions, and he applies the same stan- 
dard to contemporary communion with the heretics (ep. 280, p. 420.18—20). 
Thus Niketas, a philos of Theodore, is entitled to oikonomia, but the priest 
Joseph is liable to punishment. There is no explanation of this double standard 
in Theodore. 

Theodore’s attitude is understandable; the human estimation of other hu- 
mans is open to arbitrary opinion. Our goal is neither to censure Theodore nor 
acquit him from wrongdoing. What matters is not his personal position but the 
existence in the Byzantine legal perception of the idea of oikonomia with its 
tendency to dissolve the borders not between what is evil and good, but be- 
tween pardonable and unpardonable. Not the law but people were to decide 
what is and what is not to be forgiven. Who are these judges, asks Theodore— 
only emperors or bishops and priests, councils or individuals (ep. 48, p. 135. 
188-89), but he has no doubt that human beings were able to tamper with the 
absolute and divine law by introducing the arbitrary concept of oikonomia. 

The “dispensational” character of Byzantine law comes forth even more 


9 See E. von Dobschiitz, “Methodius und die Studiten,’ BZ 18 (1909), 81-83. 
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clearly in correspondence of another great Byzantine politician and literatus, 
Michael Psellos.!° 

Psellos, the famous polymath of the eleventh century, left a vast literary 
heritage that included, among other things, historical, rhetorical, and epistolo- 
graphical works. A civil servant himself, Psellos was in correspondence with 
numerous provincial judges, and many of his letters concerned legal problems. 
Moreover, Psellos wrote a manual of law'! and considered himself a legal ex- 
pert. We may surmise that his writings reflect the attitude of a high-ranking 
Byzantine intellectual toward law and jurisprudence. 

First of all, Psellos had a very high opinion of the law. In a panegyric of 
Michael the Archangel, Psellos relates how an oikonomos of a monastery had 
a vision in which Michael called him to account: the angels were acting as 
judges (5.Kaotat) and thoroughly checked reports represented by their subal- 
terns, and they announced their decision accordingly to reward or to punish 
(SM, I, 139.21—27). The tribunal was not the only metaphor of the institution 
that was to determine the fate of human beings—no less popular was the image 
of the heavenly ladder with toll stations on its rungs where angels and demons 
bargained over the honesty of the dead souls;!* for Psellos, the legal model was 
closer than the fiscal one. 

The support of justice was one of the main goals of an ideal emperor: 


'° Much has been written on Psellos. Among general surveys, I would cite P. V. 
Bezobrazov, Vizantijskij pisatel’ i gosudarstvennyj dejatel’ Michail Psell (Moscow, 
1890); Ja. N. Ljubarskij, Michail Psell. Licnost’ i tvoréestvo (Moscow, 1978); and G. 
Weiss, Ostrémische Beamte im Spiegel der Schriften des Michael Psellos (Munich, 
1973). Iam using here two major collections of Psellos’ letters and speeches: Scripta 
minora, ed. E. Kurtz and F. Drexl, 2 vols. (Milan, 1936—41)(hereafter, SM), and Biblio- 
theca graeca medii aevi, ed. C. Sathas, vol. 5 (Athens—Paris, 1876) (hereafter MB, V). 
New editions, primarily by P. Gautier, E. Maltese, and G. Weiss, did not provide me 
with any substantial material for this theme. 

'! G. Weiss, “Die ‘Synopsis legum’ des Michael Psellos,” Fontes minores 2 
(1977), 147-214. On Psellos’ legal interests, see also R. Anastasi, “Sugli scritti giuridici 
di Psello,” Siculorum gymnasium 28 (1975), 169-91; G. Weiss, “Die juristische Biblio- 
thek des Michael Psellos”’ JOB 26 (1977), 79-102; M. Th. Fogen, “Zum Rechtsunter- 
richt des Michael Psellos,” JOB 32.2 (1982), 291-302. 

'2 For instance, the vita of Basil the Younger describes the ascent of the soul of 
the pious woman Theodora to celestial Jerusalem: she crossed numerous teloneia and 
gave account to various phorologoi (A. N. Veselovskij, “Razyskanija v oblasti russkogo 
duchovnogo sticha,” Sbornik Otdelenija russkogo jazyka i slovesnosti Imperatorskoj 
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according to Psellos, Constantine IX stopped the lawlessness (napavonpia) of : 
judges and ordered them to operate “the scales of justice” on the basis of his : 
own principles (SM, I, 7.24—27). Constantine is more than a judge—he is q : 
legislator (MB, V, 113.2—4); he embellished legislation, which is the order of ! 
society, and endued the vast incipient matter with forms making it coherent { 


(MB, V, 109.10-13). 


In Psellos’ perception jurisprudence occupied an important position in 
the system of knowledge—side by side with philosophy and “the sophistical 
skill,” or rhetoric; addressing the same Constantine IX, Psellos exclaimed that } 
philosophy descended from heaven while jurisprudence and rhetoric simulta- | 
neously appeared from earthly spheres—not to judge and control the deeds of | 
the emperor who is more righteous than the rule, but to be among the retainers 
of the man who encouraged knowledge (MB, V, 106.18—23). Philosophy, con- 


tinues Psellos, observes the inner beauty and gives the sense to knowledge; 
rhetoric expresses things in beautiful words; and jurisprudence assumes in his 


system the place between the inner reason and outer wordiness—it “holds the 


head up and proudly announces the tablets of Zeus” (MB, V, 106.26—107.4). 

Psellos coped with the problem of defining the boundaries between rheto- 
ric and jurisprudence. In his words, rhetoric was a tool that provided the 
speaker with the argumentation and made it possible to formulate legal actions 
and put them in order; jurisprudence, on the other hand, gives [the lawyer] the 
appropriate laws and legal conclusions; we may say, summarizing, that rhetoric 
taught how, whereas jurisprudence taught what. They were not opposed, 
Psellos insisted, but complemented each other: thus John Mauropous master- 
fully reinforced his legal ability by the knowledge of rhetoric (MB, V, 
149.2-8). 

The place of jurisprudence is defined by Psellos not only in relation to 
philosophy (it is not clear whether Psellos uses the word in its ancient or medi- 
eval meaning) and rhetoric, but in juxtaposition with political science; he 
speaks of political or social functioning of laws—if I understand correctly the 
expression NOALTLKT] TEXVN TOV VOLOV (MB, V, 186.16). In an attempt at self- 


Akademii nauk 46 [1889-90], 19.6—37.23). In a vision described by Anastasios the 


Monk, a man saw telonia guarding the entrance to the Gates of Heaven, each of them © 


dealing with a particular sin and each having its particular telonarchai and phorologoi 
(F Nau, “Le texte grec des récits du moine Anastase sur les saints péres de Sinai?’ OC 
2 [1902], 85.1—4, 10-13). 


losophy, , 
To an anonymous correspondent Psellos says: “I heard that you exercised rhet- 
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cterization, Psellos states that from his youth he followed two roads: one 
to knowledge and philosophy, another to political affairs (SM, I, 366.24— 
- therefore, he did not confine himself to his scholarly armchair, but neither 
he reject books in order to spend his time in tribunals (ev Sikaotnptors— 

I, 367 4-6). Thus, jurisprudence is part of theoretical disciplines, a sister 
philosophy and rhetoric, and at the same time a part of practical affairs, 
double position explains Psellos’ boastful statement: “I stand above the 


din of tribunals and do better than they do in judging and legislation” (SM, 
I, 369.1820). 


Psellos claimed that the jurisprudence he had accepted was Roman law. 


Ina letter to Psephas, he asserted: “I have never abandoned the wisdom of the 
| Italians” (MB, V, 492.4). Repeatedly he returned to the same topic: many 
“people ; | | 

cial for the commonweal (iA6Kotvoc) and [the understanding] of a subject 
(g1AddA0c)(MB, V, 60.10-12). Praising his friend Mauropous, Psellos = 
scribes his career as follows: Mauropous started with rhetoric, mastered phi- 


attracted him to the Italian wisdom, which he characterizes as benefi- 


and did not neglect the wisdom of the Italians (MB, V, 148.16—17). 


oric and developed the wisdom of the Italians with the help of the skill of 
knowledge” (SM, II, 187.20-21)—here Adyou evidently mean not knowledge 
in general, but oratorical art in particular. 

The Italian wisdom, so often evoked, did not exhaust, in Psellos’ percep- 
tion, the sum of jurisprudence: in a letter to a judge of Opsikion, Psellos men- 
tions “our wisdom and that of the Italians” (SM, II, 143.11—12). To what extent, 
however, did Psellos grasp the complexity of the Roman legal system? The 
question is difficult to answer, and I doubt that his manual of law would be a 
proper source to solve such a problem—this manual was not a result of cre- 
ative investigation of the topic, but a compilation of available textbooks. More 
profitable for such a purpose can be a list of items drafted in a Psellian letter— 
the items with which Italian wisdom was supposed to deal. The list includes 
numerous themes in the following sequence: actiones, private and public; evi- 
dence; slavery and freedom; marriages, legal and illegal; donations and acqui- 
sitions through marriage; degrees of relationship; the wills of soldiers and ci- 
vilians; surety; damage caused by animals; the concept of the legal rule 
(v6pioc Kavev); the forged name; ascendants and descendants; the natural 
child; serious injuries; the time allowed for exercising the actiones (MB, V, 


60.10-25). 
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It is easy to demonstrate that the list compiled by Psellos (we may hypoth- 
esize that he did it from memory) was neither complete nor systematic: the 
items are referred in no particular order, and major topics such as the law of 
things and law of obligations are practically absent. In any event, Psellos was 
not a great systematizer of Roman law. But he was a man who knew the Byzan- 
tine legal practice, and this Psellian practicality sheds, probably, more light on 
Byzantine justice than does his interest in Roman law. Four qualities, ac- 
cording to Psellos, were necessary for a good judge: goodwill (evpévera), 
mercy (oiAavOpmrnia), respect (tH), and affection (oixet@orc)(SM, I, 
170.6—7). All four qualities belong to the sphere of ethics rather than law. It is 
worth noting that Psellos (at least in this letter) did not expect of the judge 
professional qualities, for instance, the knowledge of Roman law that was the 
subject of his own pride. Psellos does not require of the judge a strict, sober, 
and unsentimental impartiality —justice, in his view, was deeply tinged by hu- 
man feelings. “If you do not feel sorrow for the violator of law,” he writes to 
the judge of Opsikion, “you go against the laws that entrust you to judge law- 
fully; you go against friendship that is placed above laws” (MB, V, 260.11-14; 
same letter, SM, II, 169.17-19). Thus emerges a pairing of law and friendship’® 
that together form the Psellian righteousness and, in this capacity, penetrate his 
entire correspondence with thematic judges. He formulates in another letter: 
the judge has to follow “the zeal for lawfulness (Sixa.ov) and the affection” 
toward Psellos (SM, II 195.12). In his intercession for the Atzikomitai (the 
inhabitants of Atzikome), whose patron he was, Psellos asks his addressee “‘to 
be a true friend and a just judge” and to brace friendship with justice and justice 
with friendship (SM, II, 128.3-7). In a letter to a judge of the Boukellarioi, 
Psellos intercedes on behalf of a dioiketes of Ankyra: until you learned, he 
says, that the man was “mine” (€6c), you had dealt with him by judicial stan- 
dards (SukaotiK@c); now that you know him to be my close friend (oiKet0¢), 
please, act by the rules of friendship (SM, I, 112.22-24). No less indicative is 
a letter to a judge of Anatolikon in which Psellos expounds on the topic of 
friendship: you praise me beyond the norms of friendship, the ends of the Earth 
heard about our pure affection, and so on. Then Psellos says bluntly: if you 
really have a spark of friendship toward me, help another friend of mine, the 
bishop of Sozopolis (MB, V, 274.29-275.2). And immediately thereafter he 


13 F Tinnefeld, “‘Freundschaft’ in den Briefen des Michael Psellos: Theorie und 
Wirklichkeit”” JOB 22 (1973), 151-68. See also in Ljubarskij, Michail Psell, 117-24. 
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turns around and begins to speak about justice: show the bishop your justice, 
appear to be the genuine judge, send him the shower of justice, and so forth 
(p. 275.214). 

In a letter to another judge, Psellos starts by praising the righteousness of 
his correspondent, who never accepts gifts or shows partiality (SM, II, 191.21- 
22), who is “the most righteous judge” (p. 192.3—4). But how in such a case 
can Psellos help the man whose case is under investigation? “The people will 
say by no means or insignificantly, but I say much and powerfully” (p. 192.6- 
8). The instrument Psellos is to employ is, of course, philia, friendship, “that 
strongly presses on the scales of justice” (p. 192.9-10). He asks the judge to 
act not illegally but in a friendly fashion maneuvering two forces (poxat)— 
friendship and righteous judging (p. 192.15-17). In one more letter, Psellos 
intercedes on behalf of a noble woman, his relative, and affirms that it is legis- 
lated (vevopo8étnvtat) that true friends should love the friends of their 
friends; I know, he contemplates, that it is hard for a judge to act this way, but 
it is possible for a true friend (SM, II, 193.11-18). 

Friendship is not the only factor that influenced decisions of a Byzantine 
judge—Psellos introduces the concept of the defendant’s social background. 
In a letter, he lists three points that the judge must take into consideration: the 
law (5txatov); the status of the defendant (in this case, the fact that the man is 
a poor soldier); and Psellos’ friendship (SM, II, 155.8-10). Be good to the man, 
exclaims Psellos in another letter, since he is venerable due to his gray hair 
and his character as well as because of my friendship (SM, II, 170.10—12). 
Particularly significant is the advice that Psellos gives to a judge: neither take 
indiscriminately every case offered to you, nor refuse to preside over any case; 
the former approach is burdensome, the latter contradicts the principles of judi- 
cial office; of all the cases take preferably those that are beneficial for peasants 
(MB, V, 395.14-17). 

This is not the proper place to entertain the question why Psellos consid- 
ered the cases of the choritai good for a clever judge; it might be explained by 
the remnants of the Macedonian agrarian legislation still enforced by the 
eleventh-century legal system. What really matters is the existence of the prin- 
ciple that social factors had some impact on legal decision-making: certain 
categories of citizens could expect legal dispensation because of friendship 
or affection (however we understand these notions, they presuppose personal 
relations with the judge), or because of age, venerable behavior, and social 
“class.” Psellos speaks of the peasantry and poor soldiers as legally privileged 
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categories; as for the powerful, they were, probably, covered by the concept 
of friends. 

There was one more factor that every judge in Byzantium had to take into 
consideration: the will of the emperor. 

Psellos lists various elements of legal procedure—the legal court, indict- 
ments, and the speeches of judicial orators, and afterward, addressing Con- 
stantine IX, he exclaims that all this means nothing for “the god-like bird” 
(Pindar, Olymp. 2: 88 [158]), and that it is the emperor who announces the 
decision (SM, I, 24.20-25.1). Such is the general principle. A letter to a judge 
of Thrakesion illustrates how it works in conjunction with the whole legal 
system. 

Psellos describes a case of appeal: a man received a new decision about 
an old litigation, since the contending party used, according to Psellos, extraju- 
dicial force (Svvacteia) and managed to obtain a (new) verdict. But the efforts 
proved futile, for “our most righteous and merciful emperor” himself heard the 
case and ordered the judges to act “in accordance with laws” (SM, II, 99.26— 
100.5). Now Psellos can intercede: help the man, he says to the judge of 
Thrakesion, if you respect the three following points: the judgment of the em- 
peror (BaotAiKh Kptotc), our friendship, and the allegiance to the previous 
judicial decision (p. 100.5—7). Everything is characteristic in this letter: the 
imperial will (although it was evidently expressed in a vague form) is put in 
the place of honor; traditional Psellian philia follows suit; as for the subject 
of litigation, it is practically ignored—without considering the argumentation 
presented by the plaintiff, Psellos asks that the previous verdict be upheld. 

This letter is echoed by another missive dispatched to a judge of Thrake- 
sion: a man appears before the judge with an imperial epistle that, says Psellos, 
orders the establishment of righteousness and even recommends the type of 
investigation (SM, II, 176.5—8). To this manifestation of imperial will Psellos 
attaches his own request: please, receive the man with kind disposition. 

Theodore of Stoudios wrote about dispensation; this concept did not play 
any role in Psellos: for the abstract oikonomia he substitutes personal philia, 
the intimate relations of the legal functionary and the extralegal intercessor. 
Additional factors emerge time and again: the social status of the litigants, the 
imperial will. But the major approach remains the same—Byzantine law was 
not rigid but flexible, and its results depended on various extrajudicial prin- 
ciples: Christian mercy, imperial command, social conditions, and—last but 
not least—philia that by no means was concealed or disguised; the judges 
were supposed to act under the pressure of personal relations. 
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In order to understand the results of this legal flexibility I will turn to the 
third Byzantine writer, Niketas Choniates.'* Niketas (d. 1217) was active at the 
end of the twelfth and in the beginning of the thirteenth centuries. He was a 
high-ranking official: governor of Philippopolis, judge of the velum, the logo- 
thete of the sekreta. The interests of judges were close to his heart. It is not 
accidental that the judges of the velum often appear in his Chronicle: a judge 
of the velum (“I shall omit his name,” says Choniates) was the staunchest sup- 
porter of Andronikos I (NikCh, 270.28—29); John Apotyras, also Andronikos’ 
partisan, was appointed a judge of the velum (NikCh, 341.55—57). On the other 
hand, three judges of the velum opposed Andronikos—Choniates names them: 
Demetrios Tornikes, Leo Monasteriotes, and Constantine Patrenos (NikCh, 
265.5-7); Frederick Barbarossa demanded some judges of the velum as hos- 
tages, but Isaac II sent tabelliones instead (NikCh, 411.90-94); and finally 
Choniates is indignant with the shameful behavior of some judges of the velum 
(NikCh, 438.57-60, 457.6—7). 

It is quite natural that a historian as well versed in jurisprudence as Choni- 
ates turns often to the idea of justice. The word dixarog, “just” or “lawful,” 1s 
used in the Chronicle 46 times; the word évvopog, “legal, legitimate,’ nine 
times.'5 The term 51xGCw, on the other hand, meaning “to judge, sit in judg- 
ment,” emerges rarely, only four times, whereas the verbs for condemnation 
and punishment are much more frequent and varied; we meet diereyxo, “con- 
vict, expose,” four times; KatadiKaCo, “condemn, give a sentence,’ four times; 
onodixdC, “condemn, sentence,” ten times; the synonymous kataxpiva, nine 
times; kataynidiCopar, four times; tpooynoiCopar, with the same meaning, 
once; ra15eve, “correct, chastise,” four times; tiv, “be punished,” 11 times; 
éninantta, “strike” 17 times; ka8vum0pGAAo, “inflict,” 16 times; KoAadCa, 
“chastise, punish,” nine times; and paotiCw and paotiy6o, “whip, flog,” nine 
times. If the observation is correct, the idea of punishment prevails in Choni- 
ates’ vocabulary over the concept of judgment. 

In fact, the world as seen by Choniates is the kingdom of injustice. The 


14 Niketas Choniates, Historia, ed. J. A. van Dieten (Berlin—New York, 
1975)(hereafter, NikCh). English translation by H. J. Magoulias under the title “O City 
of Byzantium, Annals of Niketas Choniates” (Detroit, 1984). The only monograph on 
Niketas is in Russian: EF I. Uspenskij, Vizantijskij pisatel’ Nikita Akominat iz Chon (St. 
Petersburg, 1874). See also A. P. Kazhdan, Kniga i pisatel’ v Vizantii (Moscow, 1973), 
82-119, an Ital. tr., La produzione intellettuale a Bisanzio (Naples, 1983), 91-128. 

1S These calculations are based on my concordance to Choniates’ Chronicle, 
available, in the manuscript form, in the Dumbarton Oaks Library. 
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Chronicle is rife with images of execution that horrify our historian. The story 
about a severed head hoisted on a pole or thrown to the feet of the ruler, the 
head with bared teeth, kicked and pushed like a ball, appears repeatedly and 
becomes a stereotype: we read about the severed heads of Andronikos Batatzes 
(NikCh, 182.39), Alexios II (p. 274.21-22), Theodore Kantakouzenos (p. 
284.43), Alexios Branas (p. 388.64—65), Pseudo-Alexios (p. 422.77), another 
Batatzes (p. 486.53), and finally John Komnenos the Fat (p. 527.68). These 
scenes reveal not only medieval admiration of cruelty (such, probably, is the 
nature of the tale about the cruelty of the German emperor Henry VI [1190-97] 
in Sicily, where he ordered one conspirator to be cooked in boiling water, an- 
other thrown into the flames, a third drowned, and the leader of the plot to have 
a copper crown attached to his brow), but also Choniates’ abhorrence of the 
merciless massacre of the human being, of punishment without judicial delib- 
eration. 

Let us compare two episodes related by two almost contemporary au- 
thors—Anna Komnene and Niketas Choniates. In both cases we read of the 
painful execution of a state criminal, of his burning at the stake—but how 
differently are these cases interpreted! Anna describes the execution of Basil 
the Bogomil.'* The historian, a woman, has no sympathy with the suffering 
heretic; there is only one thing that bothers Anna—she is afraid that demons 
who are in alliance with the Bogomils could carry Basil alive from the fire and 
in so doing hurt the right faith. She states quietly: “The flames, as if in rage 
against him, so thoroughly devoured the wretch that there was no odour and 
nothing unusual in the smoke except one thin smoky line in the centre of the 
flame” (ed. B. Leib, III, 228.10-14. Quoted in the translation by E.R. A. 
Sewter [Baltimore-Harmondsworth, 1969], 504). 

In contrast, Choniates’ tale about the burning of the young Mamalos 
(NikCh, 310 f) is full of the author’s sympathy with the victim of violence— 
he presents the human fear felt by Mamalos when tormentors were pushing 
him into the flames; terrified, he threw himself against the thrusting poles, 
preferring the pain inflicted by them to that of the licking flames. Moreover, 
Choniates uses this episode to condemn execution itself, which he treats as 
tauroscythian cruelty and sacrificial burnt offering of avenging demons. 

Sympathy with Mamalos is not accidental (compare the scene of the burn- 


16 Ja, N. Ljubarskij, “Razprava imperatora Alekseja Komnina s bogomilami,” Vo- 
prosy istorii religii i ateizma 12 (1964), 3 10-19; D. Gress-Wright, “Bogomilism in Con- 
stantinople;’ Byzantion 47(1977), 167-72. 
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ing of a beggar “in the theater,” 1.e., Hippodrome—NikCh, 255.41—44): Choni- 
ates, who survived the bloody terror of Andronikos I, incessantly returns to the 
theme of the sanctity of human life. Having related the edict of Andronikos I 
on the punishment of conspirators, Choniates announces that he was struck by 
this decision; he is particularly outraged by the fact that the legislator ascribed 
his own bloodthirstiness to God, whereas this edict was incited by “the ancient 
murderer,’ that is, the Devil (NikCh, 336 f). In another passage, Choniates 
depicts the public rejoicing caused by the announcement made by Isaac II, who 
promised to avoid corporal punishment (NikCh, 366 f). 

Many times Choniates laments the defenselessness of Byzantine property 
rights. The inhabitants of Thessalonike were expelled from their houses by the 
victorious Normans in 1185, their property and garments looted. Choniates 
comments that the conquerors did not leave them even the fruit of their labor 
(NikCh, 302.50-51). Isaac II, after his victory over Branas, destroyed and 
burned the houses of the inhabitants of the Propontis; while describing this 
punitive action, Choniates emphasizes that not only the houses were demol- 
ished but the men’s possessions (ovoiac) were seized, so that no one was able 
to grab and carry away anything more than a small amount of money 
(ypnpata) (NikCh, 391.37-40). 

In both cases Choniates speaks not of legal or administrative punishment 
but of military actions, but both cases are typical of his perception of the sanc- 
tity of property that is the fruit of men’s labor. Property was endangered not 
only by military expeditions, but by the state whose function was—paradoxi- 
cally—to protect the property. Repeatedly, Choniates returns to the theme of 
illegal and immoral confiscations: Manuel I envied the munificent protostrator 
Alexios Axouch and secretly coveted his wealth, so he arrested the man and 
“divested” him of all his possessions (NikCh, 144.72-75); Issac Komnenos, 
the “tyrant” of Cyprus, deprived all the rich mansions of their property (ovoia) 
and sent the affluent men away naked and starving (NikCh, 291.48—51). Isaac 
II arbitrarily confiscated lands and houses of the judges of the velum and trans- 
mitted them to whomever he desired (NikCh, 411.95). When Manuel Ka- 
mytzes was taken captive by the enemy, Alexios III saw this as a windfall 
and immediately seized his immense wealth (NikCh, 513.31—34). Choniates 
considers the confiscation of property a deplorable but regular phenomenon of 
Byzantine state activity, and he notes with astonishment that the upheaval of 
Alexios III in 1195 was not stained with blood and that no one was unjustly 
deprived of possessions (ovoia)(NikCh, 457.1). 

Niketas Choniates is often used as an eyewitness to Byzantine depravity. 
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I would like to emphasize another aspect—Choniates’ view that human life 
and property are sacrosanct and that the state (and the emperor as its personi- 
fication) has no right to take away man’s life or property. 

We have observed the legal views of three nonlegal Byzantine authors of 
the ninth through the twelfth centuries, and we may state that there was a fea- 
ture common to all of them—the seminal role of the extrajudicial factor in 
Byzantine judicial practice. Theodore of Stoudios tackled the idea of dispensa- 
tion, oikonomia; he was unable to formulate the distinction between fair dis- 
pensation and corrupt connivance, but he acknowledged that in some cases 
mercy could prevail over the letter of the law. Michael Psellos came to the 
same problem from another standpoint: he believed that personal relations 
(philia) were a powerful tool to correct the limitations of impersonal justice. 
Finally, Niketas Choniates was upset by arbitrary punishment that dominated 
Byzantine judicial activity, and especially the state’s perverted right to execute 
its subjects and to confiscate their property without trial, and demanded, al- 
though in a very vague and nonarticulated manner, the legal protection of life 
and property. 
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From the Evil Eye to the Eye of Justice: 
The Saints, Art, and Justice in Byzantium 


HENRY MAGUIRE 


In July of 1991, the appellate division of the New York Supreme Court held 
that the sale of a house was null and void because the vendor had not informed 
the purchaser that the property had a reputation for poltergeists. The words of 
the court’s ruling were: “as a matter of law, the house is haunted.”' This case 
attracted a certain amount of publicity, even in Europe, because it brought to- 
gether two spheres that we normally consider to be quite distinct, namely, the 
supernatural, invisible world of ghosts and spirits, and the human world of 
legal process and judicial evidence. It is the bringing together of these two 
worlds that will be the topic of this paper, for what may be an isolated instance 
today was a common occurrence in the Byzantine Middle Ages. Although I 
shall explore the operations of invisible justice and injustice, I will also be 
concerned with the visual arts, for, paradoxically, the visual arts were for the 
Byzantines a primary means of interface with the invisible world. 

My interest is not so much the structure and content of Byzantine law, as 
the psychology of those who submitted to it and administered it. Then, as now, 
the administration of justice was a point of conflict, tension, and danger. The 
Byzantines had nightmares about going to court. The dream book of Achmet 
tells us: “If someone dreams that he was involved in a lawsuit in a court of law, 
he will have sorrows and cares; and if he defeat his opponent, he will lose his 
grief and anxiety; but if he dreams that he was defeated, he will worry about a 


Without implicating them in any errors that this paper may contain, I would like 
to thank Alexander Kazhdan, Nancy Sevéenko, and Alice-Mary Talbot for reading ear- 
lier drafts and for their very helpful comments. 

1 The Times of London, 24 December 1991, p. 27. 
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matter and it will not turn out well for him.’? We shall look at some of the 
mechanisms developed by the Byzantines for coping with those cares and wor- 
ries, mechanisms which included works of art. My presentation is divided into 
three parts: first, the problems caused by invisible agents of evil in earthly 
justice, and especially by envy; second, the role of the saints in countering 
those problems; and third, the administration of heavenly justice and how that 
related to the system here on Earth. 

It may be helpful to begin with a parallel that was drawn by the Byzan- 
tines themselves, in the introductions to their Novels or in descriptions of legis- 
lation, namely, the parallel between law and medicine.* The operations of jus- 
tice were often obscure and capricious to those who were subject to them, just 
like the sudden onset of an illness. We can say that in Byzantium there was the 
practice of physical medicine, which coped, or tried to cope, with the physical 
causes of disease, that is, pharmacology, doctors with their surgical instru- 
ments, and hospitals. At the same time, there existed supernatural medicine, 
which was directed at the invisible causes of sickness, that is, malice and 
demons. The agents of supernatural medicine were of two kinds: officially 
sanctioned, such as the shrines and icons of the saints, and unsanctioned, such 
as the instruments of magic.* I will argue that there was a similar structure in 
the administration of justice: there was a physical system, consisting of courts, 
judges, witnesses, and evidence, and a supernatural system, consisting of mal- 
ice, demons, magic, and the saints. The legal texts, with their tendency toward 
rational legal distinctions and psychological explanations for human passions 
and disruptions, helped to support the physical system. The saints’ Lives, with 
the Devil and his agents seen as the causative force for judicial misfortune, 
helped to support the supernatural system. As in the case of medicine, the two 
modes of thinking were really two sides of the same coin. They both seem to 


2 Rav 8& i8n, oti Ev Kpitnpio dixnv AapBdver, odtos Edproer OAiwets Kai 
uepipvas.  Eav 5é& 1p, oti Evixnoe tov dvtidikov avtod, droPaAel thy OAtyL Kat 
tiv pépyvav advtod: éav Sé iSn, Sti HtTHON, pEpIVa Epi TPGypatos Kai OD UN 
KatevodswOrnoetat avt@. Oneirocriticon, 16; ed. F. Drexl (Leipzig, 1925), 13.10-14; 
trans. after S. M. Oberhelman, The Oneirocriticon of Achmet (Lubbock, 1991), 93. 

3 See, for example, two Novels of Manuel I published by R. Macrides, “Justice 
under Manuel I Komnenos: Four Novels on Court Business and Murder,” in Fontes 
Minores 6 (1984), 122.20-26 and 140.14—18, together with her comments on p. 183. 

4 On the two medicines, see Symposium on Byzantine Medicine, ed. J. Scarbor- 
ough (= DOP 38 [1984]), passim, and E. G. D. Maguire et al., Art and Holy Powers 
in the Early Christian House (Urbana, 1989), 196-219. 
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have operated at all levels of society and all levels of education. And just as art 
and material culture played an important role in the operation of supernatural 
medicine, so too they had a role to play in invisible justice. The linking together 
of the dangers attendant on health and justice in the Byzantine mind is illus- 
trated by a story told in the Life of the tenth-century St. Luke of Stiris. There 
was a certain strategos, Pothos by name, who was summoned from Greece to 
Constantinople for a conspiracy investigation. At the same time, he received 
from his wife a letter saying that his son was deathly ill. This put Pothos in a 
dilemma. The impending death of his child urged him to return home, but he 
was afraid that if he failed to be present in Constantinople the emperor would 
suspect him even more. He turned for help to Holy Luke, who solved both 
problems at once; the saint prophesied that if Pothos went to the capital he 
would be exonerated, and that on his return he would find his son cured. And 
so it turned out.° 

The operations of invisible justice and injustice were irrational, but not 
illogical, and it is logic, not rationality, that will be my concern here. The prob- 
lems began with phthonos, or envy, which was more than a vice, it was an 
active causative force. The belief in the power of envy was an important factor 
in Byzantine society, which has received comparatively little attention in schol- 
arly literature.° In the first place, of course, envy proceeded from the Devil, 
who envied Adam right from his creation, and by tempting him to fall brought 
death into the world.’ The Devil’s envy of humanity continued after the Fall, 
and was believed to create physical misfortunes both directly, and indirectly 
through human beings themselves.® The latter concept was a Christianization 
of the pagan notion of the evil eye—the gaze of the envious person that was 
believed to be capable of causing sickness or misfortune to its object. The 
Christian view of the matter, which was articulated most clearly by Basil of 
Caesarea, was that it was not the eyes of the jealous persons that caused the 
harm on their own—this belief was termed by Basil an old women’s supersti- 
tion—but rather, to use St. Basil’s own words, “the good-hating demons, when- 


> PG 111, cols. 464D-465c. I am indebted to Denis Sullivan for this reference. 

6 The most recent discussion 1s by R. P. H. Greenfield, Traditions of Belief in Late 
Byzantine Demonology (Amsterdam, 1988). See also V. Limberis, ““The Eyes Infected 
by Evil: Basil of Caesarea’s Homily On Envy,” HTR 84 (1991), 163-84. I am also thank- 
ful to my colleagues at Dumbarton Oaks, who have ungrudgingly provided me with 
numerous references to envy and its operations in Byzantium. 

’ Greenfield, Traditions, 36-37. 

8 Ibid., 43. 
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ever they find someone with intentions that are familiar to them, make use of 
these intentions in every way for their own purpose, so that they employ the 
envier’s eyes in the service of their own will-”? In other words, human envy is 
dangerous and effective, because demons operate through humans. 

Byzantine literature provides many instances in which envy was held re- 
sponsible for miscarriages of justice. My first examples will be drawn from 
saints’ Lives and literary romance, but my last examples will come from texts 
with a stronger basis in historical fact. A big problem caused by envy was 
sykophantia, or false testimony. Its typical operation is described in the Life of 
St. Gregory, bishop of Agrigentum, who ostensibly lived in the time of Justin- 
ian. The Devil, says the Life, saw the saint’s pure and unstained habits, was 
transported with envy, and provoked hostility against him. As his agents, Satan 
used a priest and a deacon, named Sabinus and Crescentius. With promises of 
money, this pair persuaded a young prostitute to testify that the bishop had 
slept with her. They brought the matter before the exarch, who summoned the 
girl in the presence of the two accusers to confirm the story. But when the girl 
testified that Bishop Gregory had indeed been with her, she was immediately 
possessed by a devil so that she began to foam at the mouth and roll on the 
ground at the feet of the saint. Whereupon those assembled were seized by fear 
and called out to God, saying that they believed her accusations to be false.!° 

Other saints’ Lives present the role of envy in false accusations in more 
literary terms. For example, in the high-style Life of St. John Chrysostom by 
Symeon Metaphrastes, there is a long apostrophe of envy, the cause of the 
saint’s troubles and his exile: “But O Envy, invincible evil! For you it was never 
possible to be quiet, nor were you ever sated with the number of assaults 
against him, until, savage beast that you are, you finally had the power to sever 
him and set him far from his flock.” " 


9... OU piodKaAot dSaipovec, Exerdsav OikEtac EAVTOIC EVPMOL TPOALPEOELG, 
NAVTOIWG AVTAIC MPdc TO LSLOV ANOKEYPHVTAL PBODANLA: Mote KAI TOIc OPBAALOIG 
TOV PACKAVWV Eig DINpECtAV xPTC8aL Tov Ldiov BEAHpaTOG. De invidia, 4; PG 31, 
col. 380c. See Greenfield, Traditions, 112. 

10 PG 98, cols. 641B-652c. The story was illustrated in the eleventh-century The- 
odore Psalter: S. Der Nersessian, L’illustration des Psautiers grecs du moyen dge, I. 
Londres, Add. 19.352 (Paris, 1970), 95-96, fig. 51. 

1! "AAN’, ® O0dve, KaKOV Guayov! Loi yap 6AMs odK Tv TpEpEiv, OSE TLVO 
KOpOv EOXEG TOV KAT AVTOD TPOOPOAG, EW, Gyple Kai ATIBAGGE, TEAEOV ADTOV 
anoppngar, kai paxpav Geivat thc noiuvys toxvoac. ... PG 114, col. 1173c-D. 


From the Evil Eye to the Eye of Justice 221 


Moving from the saints’ Lives to Byzantine secular literature, the best- 
known treatment of envy is the Belisarion, an anonymous poem that was prob- 
ably composed in the late fourteenth century. Although the story of Belisarios 
that it presents is fanciful, there are in the text reflections of real political 
events.'2 The poem begins with a lament on the rule of envy: “O wondrous 
paradox, O great misfortune, O inconsolable grief, and bitter pain! In the time 
of the Greeks, in the glorious time of the scepter of the Emperor Justinian, 
alas!, then excessive envy entered into the Romans—although from the begin- 
ning envy has never left emperors and governors, nor the rich nor the poor.” 
The poem then describes how certain archons envied the high favor in which 
Belisarios was held by Justinian, and approached the emperor, saying falsely 
that Belisarios was a danger to him. Under their influence, Justinian began to 
hate Belisarios, eventually having him blinded.'* Although the fate of Belisar- 
ios is invented, both Prokopios and Agathias said that Justinian’s successful 
general was the victim of envy and the evil eye.'° There are also echoes in the 
poem of later commanders who could have been said to have suffered from the 
envy of the imperial court. Prominent among these is Alexios Philanthropenos, 
whose early military successes were followed by an abortive rebellion against 
Andronikos II, which resulted in his blinding in 1295.'¢ 


2 H.-G. Beck, “Belisar-Philanthropenos,’ in Serta Monacensia: Franz Babinger 
zum 15. Januar 1951 als Festgruss dargebracht, ed. H. J. Kisling and A. Schmaus 
(Leiden, 1952), 46-52; ODB, I, 278. 

3’ ©) Gavpactdv napédsoEov, & ovpoopa peyaan, 

AVN anapapvOntoc, dSbdvy Kai miKpia! 

"Ev th MNuéepa tov Tparka@v Kat th evnuepia, 

tT OKHITPA LIovotivLtavod, dED, AVTOKPATOPODVTOG, 

TOTE YAP HO6vOc TEPIGGOG EGEBNV Etc Popatous 

- KainEp Eimeiv ws EE Apxiic O HBdvoOc ODK EKAEiTEL 

Elc BAOLAEIS KAL GPYOVTAG, NEVNTAG Kai NAOVOOVG. 
Ed. W. E Bakker and A. FE van Gemert (Athens, 1988), 121.1-7. 

4 Tbid., 187-99. 

'S Prokopios, De Bello Vandalico 11.8.1—2 (o@6voc); idem, De Bello Gothico, 
11.30.1 (Backavia); Agathias, Historiae, ed. R. Keydell (Berlin, 1967), V.20.5 (@6voc 
and BacKxavia). On the idea of a blind Belisarios, victim of envy, see B. Knos, “La 
légende de Bélisaire dans les pays grecs,’ Eranos 58 (1960), 237-80, especially 
265-66; E. M. Jeffreys, “The Judgement of Paris in Later Byzantine Literature,’ Byzan- 
tion 48 (1978), 112-31, especially 128. 

'© Beck, “Belisar-Philanthropenos,” especially 51-52. 
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The force of envy is felt not only in the saints’ Lives and romances, but 
also in chronicles and histories. Leo the Deacon, in his dramatic account of the 
murder of Nikephoros Phokas by John Tzimiskes, tells us how the murderer 
accused the emperor of having been a jealous tyrant who, “goaded by the fury 
of envy” against the general who had been his benefactor, sent him out to 
languish in the fields with the rustics, like some worthless vagrant.'’ In the 
History of Niketas Choniates, there is an account of the fate of one Theodore 
Styppeiotes, who, in a manner reminiscent of Belisarios in the Romance, fell 
from his position of high regard with Manuel Komnenos on account of envy. 
In this case, it was the logothete of the dromos, John Kamateros, who envied 
Styppeiotes his good fortune. Choniates tells us that this man was tormented 
by envy even in his dreams, and did not rest until he had succeeded in framing 
Styppeiotes on a charge of treasonable association with the king of Sicily. As 
a result of the slanders of Kamateros, and the discovery of a forged letter, the 
emperor had Styppeiotes blinded.'* Choniates, also, gives us a lament on the 
subject of envy: “Envy, which ever looks askance, not only at the great rulers 
of nations and cities, but also at those of more modest rank, and which is 
forever near at hand nurturing traitors, .. . in the end, overthrew [Styppeiotes] 
and caused him to suffer a most piteous fall.’'!? These sentiments are more than 
a literary topos; they represent real fears of instability and uncertainty in the 
administration of justice. 

Turning now to the second part of this presentation, I will examine the 
supernatural remedies that were available to counter such judicial problems. 
The best solution was to turn for help to the saints, the invisible advocates. 
There is a remarkable story in Theodoret that illustrates how a saint could force 
a demon, normally disposed to tell only lies, to speak the truth in court.”° It 


7 |... Béoxave topawe. .. . 606vm kai pavig ototpnAatnOEtc. . . , Bonn ed. 
(1828), 88.10-13; R. Morris, “Succession and Usurpation: Politics and Rhetoric in the 
Late Tenth Century,” in New Constantines: The Rhythm of Imperial Renewal in Byzan- 
tium, 4th—-13th Centuries, ed. P. Magdalino (forthcoming). 

18 Historia, ed. J. L. van Dieten, I (Berlin, 1975), 110.20-113.74. 

19 *O S& ph tToig DWNAOIs Lvov Kai E8vOv Kai néAEwv Suvdotats AOEOV Get 
EVOPOV HB6vocG Kai Tos ExLBOvAOUG THEdov dei EYYUG, GAAG Kai TOs PETPLOTEPOIG 
ETUPVOMEVOG, ODTOG . . . TEAOG SE Kai GvétpEWE Kai Eig NIGGA KaTIVEYKEV OLKTLO- 
tov. Ibid., 110.20-111.25; trans. H. J. Magoulias, O City of Byzantium, Annals of 
Niketas Choniates (Detroit, 1984), 63. 

20 Theodoret de Cyr, “Histoire des moines de Syrie,’ ed. P. Canivet and 
A. Leroy-Molinghen, I (Paris, 1977), 492-96. 
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tells of a young girl who was possessed by a malevolent demon. Her father 
brought the girl to a holy man, Makedonios, and asked him to exorcise the 
spirit. But when the saint asked the demon to leave the daughter, the demon 
explained, rather obligingly, that there was another player in the case. There 
was a man who was in love with the girl, and who had worked magic to force 
the demon to possess her. The demon named the man involved, and the father 
promptly took him to court before the governor. But the man denied the father’s 
accusation, saying that it was sykophantia. This left the demon as the only 
witness for the prosecution, and the saint, Makedonios, as the only person 
who could interrogate him. Accordingly, Makedonios was summoned to court, 
where, in the words of the text, “using the power that resided in him, he ordered 
the demon to leave aside his habitual lies” and to tell the truth—this means, 
presumably, that Makedonios interrogated the girl, and the demon spoke, truth- 
fully, through her.?! 

It is now time to consider the role of art in this picture. We may start 
with a story in the Life of Irene, abbess of the convent of Chrysobalanton in 
Constantinople, which was probably written in the early eleventh century.”? At 
the end of the Life, the author tells us about the cult of the saint at her tomb. 
He adds that everyone who comes there will find the saint ready and helpful, 
and specifies: “especially such (supplicants) as are dragged into court by 
people who love ‘evil more than good,’ and ‘lying rather than to speak righ- 
teousness.’”’?° Earlier in the text, we are told how the saint during her lifetime 
was able to save one of her kinsmen, a man with the title of illoustrios, when 
he was wrongfully accused of conspiracy. “Driven by envy,” says the author, 
“some people slandered one of the holy woman’s beloved close relatives be- 
fore the emperor (this was Basil I), an act such as the evil one often will 
induce. .. .’** The emperor had the man arrested and confined to a dark dun- 


21... TH Evoikovon SuvapEt ypMpEvos Kai 1 Saipovi napaKeAevdpevocs tO 
EV OvvNGES WEDSOG Eav. ... Ibid., 494.15-17. I am indebted to Alexander Alexakis 
for drawing my attention to this text. For a further discussion, see A. Leroy-Molinghen, 
“Une affaire de magie dans la Syrie des IV-Ve siécles,’ in Rayonnement grec: Hom- 
mages a Charles Delvoye (Brussels, 1982), 285-88. 

2 The Life of St Irene Abbess of Chrysobalanton, ed. and trans. J. O. Rosenqvist 
(Uppsala, 1986), 88-100. 

23... KAI UGALOTE Ol TOIc Gyantjoaol Kakiav Drép GyabwModvyv Kai GdiKkiav 
UNEP TO AGATjoaL SikaLoovvhv Etc SiKaotHpia EAKovtar. ... Ibid., 112.5-7. 

4 PO6V@ TLVEG KLVODLEVOL, OLA TOAAG TOIC EXTONLEVOIS NEP Ta TAPOVTA NOL- 
ELV O TOVNPOs VrOTIONOL, SiaPGAAOVOL TPdc Paclréa tHV EyyHOEV TH Sota Kai l- 


224 Henry Maguire 


geon in the palace. The family of the illoustrios, hearing a rumor whispered 
around the palace that he was going to be thrown into the Bosphoros at night, 
appealed to St. Irene. At midnight, the emperor Basil awoke from his sleep to 
see a woman standing beside him; this was Irene, although the emperor did 
not know her. He had, says the text, a waking vision, not a dream. The woman 
commanded Basil to release the man, because the accusations were “lies and 
slander.’*> After threatening retribution if the emperor failed to comply, she 
announced her name three times, poked him sharply in his side to make sure 
he realized he was awake and not dreaming, and retired through the bolted 
doors of his bedchamber. The next morning, the emperor, believing the vision 
to be diabolic in nature, summoned his prisoner and accused the man of magic 
and sorcery. The man, however, denied that he had used witchcraft, and identi- 
fied Irene as the abbess of the convent of Chrysobalanton. The emperor wanted 
to send for her in person, but since she never left her convent, he was obliged 
instead to send a retinue containing a painter, in order to obtain her picture. On 
arrival at the convent, the imperial officials engaged the saint in conversation 
long enough for the painter to make an accurate portrait of her from life. When 
the image was brought back to the palace, the emperor, of course, immediately 
recognized that it had the same features as the woman he had seen in his vision. 
Whereupon Basil released the prisoner, as the text says: “no longer doubting 
his vision,’ and, “thanking God that he had prevented him (the emperor) from 
the unjust murder of the man and manifestly rescued him from the evils that 
would in consequence have befallen him.’*° 

In summary, the story has the following structure. First there is the envy, 
then the false accusation, or the sykophantia. This is followed by the interven- 
tion of the saint in a vision. Finally, the recognition of the image confirms the 
supernatural intervention of the saint. One can say, then, that the image or icon 
plays a triple role. First, it deals with a retrospective problem, raised in several 


AOVMEVOV AUTH OVYYEVOv tiva.... Ibid., 88.11-13. Irene was certainly more helpful 
than the fifth-century anchorite Poimen, who, when asked by his sister to intercede on 
behalf of his nephew who had been arrested, refused, saying: “Let the boy be investi- 
gated in accordance with the laws, and if he deserves capital punishment, let him die; 
if not, let the judges do to him whatever they find desirable” (Synaxarium CP, 928.10- 
13). I owe this reference to Alexander Kazhdan. 

25... weddoc 5€ tadta Kal ovKodavtia. ... Ed. Rosenqvist, 90.14. 

26 MNKETL YODV GHOLBGAA@V TOIc OPGLAoLV . . . EDYAPLOTAV TH BE, OTL S1EK- 
QAVOEV AVTH THV GSLKOV TOD Avbpdc AvaipEot Kai tadv bu ATV HEAAOVTOV EnEv- 
exOijvai tT6vTH SELVO@V TpOdavac EALTPM@oaTO. Ibid., 96.30—98.3. 
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Lives, of the source of the vision; was the vision’s testimony true, that is, from 
God, or false, that is, from demons working in the service of the accused? Basil 
needed to be reassured that “what I saw was a divine vision.”2’ Second, the 
image played a proleptic role. Because the painting of the saint proved that 
supernatural intervention had taken place, it was also a guarantee that it could 
take place in similar situations in the future, for it will be remembered that the 
vita claims that Irene will help all those who come to her with problems caused 
by false testimony.” The icon was the evidence of the saint’s power not only 
for Basil, but for everyone who sought her aid. Of course, as Gilbert Dagron 
has pointed out, the logic became a closed circle; here we might say that the 
icon validated the miracle, but also it was the miracles that validated the 
icons.” And finally, the third point, the image served to publicize the miracle 
by bringing it out from the purely private, and thus potentially suspect, realm 
of the dream or the vision—we might say fantasy— into the publicly visible 
and reproducible realm of the saint’s image. 

There are other stories in the saints’ Lives with the same structure as that 
of Irene’s kinsman. A well-known example is found in the eleventh- or twelfth- 
century Life of St. Nikon of Sparta, whose portrait is displayed among the 
early eleventh-century mosaics in the Katholikon of Hosios Loukas (Fig. 1).%° 
A local grandee, John Malakenos, “was slandered by some malicious men who 
were severely in the grip of the passion of envy.”?! The slanderers denounced 


27... OG Geta Tis Hy Ontacia tT Opabévta por. ... Ibid., 92.7-8. 

*® Rosenqvist (ibid., lii-liii) points out that Athos, Pantokrator, MS.6, a 
fourteenth-century collection of panegyrics for the whole year, which includes the Life 
of Irene, was commissioned by Anna-Antonia Komnene Rhaulaina Strategopoulina, 
who gave it to her convent Xpiotod tod Kpatatrod at Constantinople. She was probably 
the wife of the protostrator Michael Strategopoulos, who was put in prison for conspir- 
acy by Andronikos II in 1291, and who died there nine years later. If the hypothesis is 
correct, the story of Irene and her accused kinsman would have had relevance to Anna’s 
Own situation. 

*” G. Dagron, “Holy Images and Likeness” DOP 45 (1991), 23-33, espe- 
cially 31. 

*° On the controversial history of the monastery and its buildings, see, most re- 
cently, N. Oikonomides, “The First Century of the Monastery of Hosios Loukas,” in 
Homo byzantinus: Papers in Honor of Alexander Kazhdan, ed. A. Cutler and S. Frank- 
lin [=DOP 46] (1992), 245-55, with earlier bibliography. 

* .. . bteBAHOn O16 ttvov KaKobEAGv avdpav Kai 16 tod H0dvov néOEL 
SEV TpOKaTELAnWEVaV. ... The Life of Saint Nikon, ed. and trans. D. FE. Sullivan 
(Brookline, 1987), 148.4—5. 
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Malakenos for high treason before the emperor Basil II. Malakenos was sum- 
moned to Constantinople, but before he left, he asked St. Nikon to pray for 
him, lest he perish because of the emperor’s anger. The saint responded with a 
double promise: Malakenos would be restored to even greater favor with the 
emperor than he had previously enjoyed, and, furthermore, he would see Nikon 
again. Malakenos then went to the capital and, just as Nikon had predicted, 
triumphed over the evils that had been devised against him and was raised to 
great honor by the emperor. In the meantime, the saint died. So how was Ma- 
lakenos to see Nikon again, as the saint had promised? He summoned a painter, 
described Nikon’s precise appearance to him, and bid him go away and paint 
the holy man’s portrait. But when the painter set about the task, he found that 
he could not paint, on the basis of a verbal description, the features of a man 
he had never seen. Suddenly he saw a monk entering his house—he was tall, 
dressed in an old rag, and his hair was black and squalid. The painter studied 
this apparition, and realized that he looked just like Malakenos’ description of 
St. Nikon. When he turned back to the panel on which he had been trying to 
paint the icon, the artist saw that the monk’s image was already impressed 
there. Whereupon his mysterious visitor disappeared. The painter finished off 
the portrait on the panel and brought it to his patron Malakenos, who found it 
to be an indistinguishable likeness of Nikon. It must have been somewhat 
similar to the portrait of the saint at Hosios Loukas. 

We may note that the story of Malakenos has the same structure and pur- 
poses as that of the kinsman of Irene. That is, we are told first of envy and 
sykophantia, followed by the threat of punishment, and then followed by the 
saint’s prediction, which also implied his intervention. There is the same prob- 
lem of proving that the emperor’s change of mind was miraculous, and, again, 
this is accomplished by a vision, not the emperor's vision this time, but the 
painter’s, which supernaturally fulfilled the second half of the saint’s promise. 
And, once more, we are left with an icon as tangible proof of the saint’s inter- 
vention and as a promise of his future effectiveness. When Malakenos heard 
the painter’s story, says the Life, “he received confirmation from the indistin- 
guishable image which he saw of the holy man that the prophecy of the just 
man had not been ineffective... 23 The image, we might say, demonstrated 


32 Tbid., 148.1-156.55. 

3 | mANpodopiav eiAroer && adtiic Tig OPMpEVNG ALTO ANAPAAAGKTOV LOP- 
biG TOD Gyiov UNSE . . . AMPAKTHGAL THV TOD Sukaiov mpdppnotv. ... Ibid., 154.50- 
156.53. 


1 St. Nikon of Sparta. Mosaic in the Katholikon, Hosios Loukas. 
(photo: after E. Stikas, To oikodomikon chronikon tes mones Hosiou Louka Phokidos 
[Athens, 1970], pl. 27) 
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2 The execution of three innocent men prevented by St 
the Church of St. Nicholas Orphanos, Thessaloniki. (photo 


4 Constantine asks the released generals to take gifts to St. Nicholas. Fresco 
in the Church of St. Nicholas tou Kasnitze, Kastoria. (photo: after Pelekan- 
ides, Kastoria, pl. 59b) ’ 


5 The three generals present Constantine's gifts to St. Nicholas. Fresco in the 
gg Church of St. Nicholas, Bojana. (photo: after K. Miyatev, The Boyana Murals 
= [Dresden, 1961], pl. 56) 
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6 Abbot Makar and Constantine supplicate St. Nicholas. Vatican Library, 
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9 Deesis with St. Nicholas. Fresco in the Church of Holy Trinity, Sopo¢ani. 
(photo: Nancy Sevéenko) 
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8 Christ Pantokrator. Fresco in the dome of the Church of Hosios Themoni- ; 10 Deesis with St. Nicholas and supplicant. Fresco in 
anos, Lysi. (photo: A. C. Cooper, London. Courtesy of The Menil Foundation, i the Church of St. Nicholas, Curtea de Arges. (photo: 
Houston) after Musicescu-Ionescu, Curtea de Arges) 
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11 Magical invocation for victory in law suits. Gold lamella in the Walters 
Art Gallery, Baltimore. (photo: Walters Art Gallery, Baltimore) 
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not just the truthfulness, but also the power of the saint. The text tells us that 
this very icon played an important part in the cult of the saint at the monastery 
that he had founded at Sparta. The author, who was possibly an eleventh- 
century abbot of the monastery, says that in his day the icon was still seen and 
venerated in the holy precinct of the saint.** 

Other physical objects besides icons could serve to confirm the interven- 
tion of a saint in cases of injustice. In St. Nikon's vita, there is a posthumous 
miracle of a tax collector, a koubikoularios sent from Constantinople, who put 
some of the monastery servants into custody for nonpayment of taxes. That 
very night, St. Nikon appeared to the tax collector in a waking vision—not a 
dream—and struck him angrily demanding the release of the monastery ser- 
vants under pain of death. The man was so frightened by this visit that he not 
only released the servants, but he deposited 72 gold coins in the saint’s tomb. 
This money was sent by the monk then in charge of the monastery to its abbot, 
Gregorios, who was at that time in Constantinople. The abbot used the sudden 
windfall to buy fine vessels for the altar. These vessels were still in daily use 
when the vita was written, and were thus concrete evidence of the saint’s inter- 
vention.*° 

Of all saints who had a role to play in the administration of justice, the 
most important was St. Nicholas, bishop of Myra, and his exploits in this area 
were the ones that were frequently illustrated in art. St. Nicholas intervened 
twice in his lifetime to prevent the execution of innocent men, the first time 
physically, the second time miraculously. According to the tenth-century ac- 
count by Symeon Metaphrastes, the first intervention took place in Myra, when 
St. Nicholas was approached by some distressed inhabitants of the city who 
fell at this feet and heatedly begged for his help. They explained that the gover- 
nor, one Eustathios, had been corrupted in his soul by money and the “slaves 
of envy and evil,’ so that he was now about to put to death three men of the 


4 Tbid., 154.46—48. On the problems of dating the text, see ibid., 2—7. 

35 Tbid., 184.1-188.74. One can also compare a story told in the tenth-century 
Miracula of Pege: the monk Matthew, the steward of the monastery, was envied for his 
virtue, slandered before the emperor, and sent into exile to the monastery in Chrysopo- 
lis. The Virgin brought about Matthew’s return to the monastery of Pege through her 
separate appearances in visions to the abbot of the monastery in Chrysopolis and to the 
emperor Basil I (the two visions confirmed each other). Having returned to the monas- 
tery of Pege, Matthew was responsible for adorning it with a fresh decoration of mo- 
saics. ActaSS, Nov. III, 883F-884c. 
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city who had committed no wrong whatsoever.*° The saint rushed to the place 
of execution, where he saw a scene that was graphically illustrated in works of 
art—such as the early fourteenth-century frescoes of St. Nicholas Orphanos in 
Thessaloniki (Fig. 2).°’ St. Nicholas beheld: “the (three) men, alas!, with their 
hands tied behind them and with their eyes covered, already bent toward the 
ground, with their necks bare and stretched out waiting for the cut. A pitiful 
sight! ... He saw the executioner himself with his sword already drawn, look- 
ing murderous and wild and showing the harshness of his impulses by the mere 
sight of him.’** Without further ado, the saint came swiftly up to the execu- 
tioner, snatched the sword from the man’s hands, and threw it on the ground. 
Symeon Metaphrastes explains that the saint was able to perform this deed 
without hindrance because “they knew his surpassing virtue and were put to 
shame by his zeal for justice.” *? The second intervention of St. Nicholas was 
more remarkable. The emperor Constantine the Great sent three generals to 
put down a revolt in Phrygia. They succeeded, and on their return to Constanti- 
nople were well received by the grateful emperor. But, says Metaphrastes, 
“Envy did not intend to put up with this (good fortune), or allow that it should 
be tolerated by the eyes of the envious.’*° Certain men approached Ablabius, 
the eparch of the city, and told him that the three generals had been plotting 
against the emperor. They backed up their story with bribes, so that the eparch 
went to the emperor and persuaded him to throw the three generals in prison, 
where they are portrayed in another painting at St. Nicholas Orphanos (Fig. 3, 
lower left).*! Not satisfied, the “envious” men put further pressure on the ep- 
arch, so that he persuaded Constantine to order the execution of the three men. 


36... UNO TOV OOd6VOD Kal KaKkiac Bepanevtav. ... Ed. G. Anrich, Hagios 
Nikolaos, 1 (Leipzig, 1913), 253.5~-12. 

37 For a listing and discussion of other paintings of the scene, see N. Sevéenko, 
The Life of Saint Nicholas in Byzantine Art (Turin, 1983), 104-8. 

38... TOUS Avbpac SE ONIOW, HED, TAS yElpac SedEouNMEVOUG KAL TAs OWEIC 
KEKOAVUMEVONUG, TOT] TE TPOG YNV KEKALLEVOUG KAL YULV® TPAYHA® Kat Statetapevw 
TMV TOMNV Avapevovtac - EAEEvov OEapG .. . - ALTOV TE TOV SHLLOV TO Eidos HSH 
SLEOTAGHEVOV KL OOVLOV TL Kal LAVLKOV BAENOVTG Kal WAT BEa TO AnNVES OpunLa 
vrodaivovta. Ed. Anrich, I, 254.1—6. 

3... TO REPLOV. . . THG GPETHS ELS0TES KA TOV UNEP TOD Sikaiov CHAov avtov 
dsvownovpevor. Ibid., 254.13-14. 

© Ovk EvEedre SE TADTA OLOELV O HO6vOG OSE PacKGvav OdBaALOIc dopnTa 
yeveoOa. Ibid., 255.16—-17. 

41 For other paintings of the scene, see Sevéenko, Nicholas, 109-14. 
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The jailer broke the news to the three generals in prison, who lamented their 
fate saying: “Which demon envied us our life? . .. What have we done to merit 
death?’’*? Fortunately, they thought to call upon St. Nicholas for his aid. That 
night the saint appeared to Constantine in a dream as he lay in his bedchamber, 
ordered the release of the three generals, and identified himself, a scene which 
is also illustrated at St. Nicholas Orphanos (Fig. 3, lower right).* In the same 
church we see how, for good measure, Nicholas appeared in the same night to 
Ablabius and repeated his demand (Fig. 3, upper left).“4 The following morn- 
ing Constantine summoned the three generals before him, and they managed 
to persuade him that the dream he had seen was not sorcery, but the miraculous 
intervention of St. Nicholas. The emperor set the generals free and sent them 
to Myra with handsome imperial gifts for the saint: a golden Gospel book, 
golden candlesticks, and a golden liturgical vessel covered with precious 
stones.* In many depictions of the story the gifts of Constantine are promi- 
nently displayed, as can be seen in a poorly preserved late twelfth-century 
fresco in the Church of St. Nicholas tou Kasnitze in Kastoria (Fig. 4); here, 
three large golden candlesticks are placed in a row between the seated em- 
peror, on the left, and the standing generals, on the right. More of the gifts 
appear in a thirteenth-century fresco at Bojana, which shows the three generals 
presenting the gifts to St. Nicholas; the bishop holds his golden Gospel book 
with his left arm (Fig. 5).*° In sum, the structure of the story resembles those 
of other saints who were involved in miscarriages of justice: first envy, then 
sycophancy, impending punishment, the saint’s intervention in a dream, and 
finally the concrete objects that confirm the supernatural role played by the 
saint. Although I have cited the version written by Symeon Metaphrastes, in 
most respects the other Lives of St. Nicholas follow the same story, including 
the roles given to envy and to the gifts. 

The reputation of St. Nicholas for getting people out of trouble was such 
that even other saints depended upon his assistance. He was, for instance, in- 
strumental in releasing St. Joseph the Hymnographer after he had been cap- 


2 Tic nutv daipav EBaGoKnve . . . tig Canc; . . . ti Kai Bavatov GE1ov Eilpyacd- 
wevot; Ed. Anrich, I, 257.20-—22. 

“3 Other versions of the scene are discussed by Sevéenko, Nicholas, 115-19. 

“4 Tbid., 120-22. 

45 Ed. Anrich, I, 259.13—262.3. 

46 On the iconography, see Sevéenko, Nicholas, 123-29. 
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tured by pirates on Crete; according to the vita written by the deacon John, St. 
Nicholas appeared in his ecclesiastical robes to the fettered saint at dawn on 
Christmas day, snapped his chains, and transported him miraculously back to 
Constantinople.*’ | 
Moving from legend to real life, we have an interesting account in the acts 
of the Second Council of Nicaea, recently discussed by Gilbert Dagron, which 
shows how an icon of St. Nicholas was believed to have brought satisfaction 
in a dispute.*® During the proceedings of the council, a passage was ae from 
a letter of Nilus of Sinai describing how a young monk of Sinai was miracu- 
lously rescued from captivity by St. Plato after a barbarian raid. According to 
the letter, the young man and his father both prayed to St. Plato, wane then 
appeared suddenly on horseback in a waking vision to the young man, bringing 
with him another horse on which the prisoner could make his getaway. The 
young monk recognized his deliverer “because he had often seen his portrait 
on images.” *? After the reading of this text at the council, Bishop Theodore of 
Myra confirmed that he had had a nearly identical experience. He had suffered 
some injustice from an archon. Shortly thereafter, his archdeacon had a eee 
in which the archdeacon thought he saw the patriarch of Constantinople saying 
to him “that if the bishop were to come to the patriarch, he would make restitu- 
tion.” But this archdeacon was slower to understand than the young monk from 
Sinai. The bishop of Myra asked his archdeacon to give a description of the 
man he had seen in his dream, and received the response that his visitor had 
had a red face and white hair. The bishop realized that these features did not 
at all match the then-living patriarch of Constantinople, but rather those of St. 
Nicholas as he was depicted on the altarcloth in the church at Myra and—we 
might add—as he was shown in countless other Byzantine icons, such as the 
tenth-century frontispiece of the Leo Bible (Fig. 6).°° Believing, then, in the 
veracity of the saint’s intervention, the bishop hastened to Constantinople, 
where all his affairs were set right. We may note that this true story has the 


47 PG 105, col. 960A-D. | | 
48 Dagron, “Holy Images and Likeness,” 31; the text is in Mansi XIII, col. 33. 


49° Ek tov NOAAGKLC TOV XaPAKTHpa tod ayiov Eni TOV Eikdvov TeOEGoOaL. 
Dagron, “Holy Images and Likeness,” 30. . . . 

5° Vatican Library, cod. reg. gr. 1, fol. 3r. On the accompanying epigram, which 
begins: “Victory of the people over wicked malice and evil spirits... . ,” see T. EK Ma- 
thews, “The Epigrams of Leo Sacellarios,’ OCP 43 (1977), 94-133, especially 126 ff. 
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same structure as the legends in the saints’ Lives: first the injustice, then the 
saint’s supernatural intervention and the dream that demonstrates it (for it was 
the saint who set things right, not the patriarch), and finally the icon that proves 
the dream. 

Of course, the dream and the icon were not the only means of proving the 
supernatural intervention of saints in mundane justice. There were other kinds 
of evidence, but they often were less public and less visible than icons. I will 
give one example. It concerns Philotheos, a metropolitan of Selymbria in the 
second half of the fourteenth century. He held a particular veneration for St. 
Agathonikos, of whom he wrote an encomium.! At the end of his panegyric, 
there is a list of miracles performed by the saint. The list begins with two 
healing miracles performed on emperors by the relic of the saint’s head, which 
was preserved in Selymbria. But the third miracle is more personal. The author, 
the bishop, relates that some of his own clergy became over envious and made 
libelous accusations against him in secret to the emperors and patriarchs. Cer- 
tain of these charges were retained for examination by the synod, particularly 
those concerning the sale of sacred objects and the removal of marbles from 
churches to the bishop’s palace. After long deliberation, the case was resolved 
in the bishop’s favor—“Oh miracle!” exclaims Philotheos, “(it was) on the 
feast day of the martyr Agathonikos.’ In this case, then, it was not a dream 
and an icon, but a miraculous coincidence of dates that proved the reality of 
the saint’s supernatural intervention in the deliberations of the court. 

The third and concluding part of this paper turns from Earth to heaven. 
Here I will consider the following question: did the saints who were especially 
effective in the administration of earthly justice also have a special role to 
play in heavenly justice? Although there were interesting parallels between the 
operation and even the location of the heavenly courts and those on Earth, my 
focus here will not be on the supernatural court System as such—that is another 
topic. Rather, I wish to concentrate on the Byzantine concept of heavenly jus- 
tice as it related to the cult of the saints. Obviously, in heavenly justice right 
eventually prevailed; the demons, as can be seen in the standard Byzantine 
scheme of the Last Judgment, were confined to their place, in the lower corner 


>! P. Magdalino, “Byzantine Churches of Selymbria,” DOP 32 (1978), 309-1 8, 
with text on 311. 
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to the left of Christ, where they could wreak their harm only on the wicked 
who had been consigned to them. This disposition may be seen in the famous 
mosaic at Torcello (Fig. 7).°> Heavenly justice was not flawed, and, ultimately, 
not subject to envy. It should be noted, however, that even at the heavenly court 
the demons did not lose their nasty habits of lying. One of the edifying tales 
of Paul of Monemvasia, a tenth-century bishop, tells of a man who fell sick, 
and was called to account before a heavenly tribunal three days before his ac- 
tual death; today we would say that he had a near-death experience. This man 
had a vision in which an imperial officer with a glorious retinue appeared be- 
fore him, and also some repulsive-looking demons. The demons made various 
accusations about the man’s sins before the officer; some of the charges were 
certainly true, but many were untrue, and the poor man had to deny them re- 
peatedly. In the end he succeeded in making his case, and the presiding officer 
chased the demons away.** 

The Byzantine faith in ultimate justice was expressed by the concept of 
the “eye of Justice,” the all-seeing eye of God. Demons operated only because 
God allowed it, either to test and prove the righteous, like Job, or else to punish 
the wicked. John Chrysostom, writing a letter of consolation to Olympias 
after her exile from Constantinople, explained that the attacks against her had 
been provoked by the devil, but permitted by God in order to augment the 
virtue of her soul.°° Elsewhere he used the metaphor of sailors who are trained 
by storms not to get seasick.°’ Ultimately, the suffering caused by demons was 
beneficial, even if this might not appear evident at the time. It is interesting to 
read what Niketas Choniates had to say on the subject of Styppeiotes, who, as 
related above, was framed by the envy of Kamateros and blinded by Manuel 
Komnenos. “O unerring eye of Justice,’ wrote Choniates, “that sees all things, 
how is it that you often overlook such transgressions and even other more 


53. The mosaic has been much restored, but the basic scheme dates to the eleventh 
century; see I. Andreescu, “Torcello. II. La chronologie relative des mosaiques parié- 
tales,’ DOP 30 (1976), 245-341. 

4 Les recits édifiants de Paul, évéque de Monembasie, et d’autres auteurs, ed. 
J. Wortley (Paris, 1987), 36—40. 

°° The following draws upon the very useful discussion by Greenfield, Traditions, 
especially 136-38. See also, more recently, C. Mango, “Diabolus Byzantinus,’ DOP 
46 (1992), 215-23. 

5° Fpistola XIII, ed. A.-M. Malingrey, SC 13 (Paris, 1968), 330.25—45. 

7 Tbid., 308.38—52. 
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wicked deeds of men? Neither do you hurl forthwith the lightning and the 
thunderbolt, but, by delaying, you defer retribution. Inscrutable is your judg- 
ment and beyond human comprehension! But yet you are wise, and you know 
perfectly what is good for us.’* 

In art, the concept of the “eye of Justice” had both a Christian and a magi- 
cal dimension. In its Christian form, it is embodied most strikingly in the figure 
of Christ looking down from the dome of the Byzantine church, in order to 
judge those below. Often in such images the eyes are enlarged, as may be seen, 
for example, in the thirteenth-century fresco from the dome of the Church of 
Lysi on Cyprus (Fig. 8).°° The emphasis on the gaze recalls the famous words 
of Mesarites describing such a mosaic in the Church of Holy Apostles at Con- 
stantinople around the year 1200: “His eyes, to those who have achieved a 
clean understanding, are gentle and friendly and instill the joy of contrition in 
the souls of the pure in heart. ... to those, however, who are condemned by 
their own judgment, they are scornful and hostile and boding of ill. . . © This 
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tavta, Xproté; Odtws EG Nd neipaCeobar dnd tHv Sadvov;). ActaSS, Nov. IIL 
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Nov. IV, 700 and 695C. 

°° A.W. Carr and L.J. Morrocco, A Byzantine Masterpiece Recovered: The 
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idea, of the double expression of the judge’s eyes or countenance, was also a 
topos of imperial eulogy;® its ultimate source was the description by Chrys- 
ippos of the figure of justice as she was depicted by painters and orators.” As 
for the magical dimension of the “eye of Justice,’ there is an interesting late 
Byzantine text that tells how one could make a thief confess his crimes by 
making him stare at an eye painted upon the wall.® 

The Byzantine belief in an ultimate justice that would correct the failings 
of earthly procedures meant that there was danger in the judicial process for 
both the accused and the judge. Someone who was wrongfully accused on 
account of envy had reason to fear unjust punishment, but the judge who sen- 
tenced him had reason to fear eternal punishment, even if he had been unaware 
of the falsity of the charges. We find this stated both in literary texts and in the 
laws themselves. In the Romance of Belisarios, for example, we find the em- 
peror Justinian deliberating with himself after the archons have urged him to 
kill Belisarios. If their reports are true and he does nothing to remove his gen- 
eral, he may be assassinated. If the reports are false and he acts against Belisar- 
ios, his soul will be in danger. After much agonizing, Justinian comes to the 
conclusion that Belisarios’ punishment is preferable to his own death.“ The 
same concern can be found in a chrysobull of Nikephoros III Botaneiates, 
dated to 1080. The chrysobull says that emperors who carry out the death pen- 
alty in anger without allowing for a 30-day delay between the decision and its 
execution (that is, allowing time for reconsideration), should pay on the Day 
of Judgment and be propelled by the angel of the Lord into Tartarus.® 


61 H. Maguire, “Truth and Convention in Byzantine Descriptions of Works of 
Art,’ DOP 28 (1974), 111-40, especially 133. 

62 Quoted by Aulus Gellius, Noctes Atticae, XIV.4.1 f. 

6 A. Vassiliev, Anecdota graeco-byzantina, I (Moscow, 1893), 341; cited by 
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64 Istoria tou Belisariou, ed. W. F. Bakker and A. F. van Gemert (Athens, 1988), 
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It can be said, then, that the old pagan fear of the “evil eye,’ the damage 
that could be caused by a neighbor’s envy, was overarched by a new concept, 
that of the “eye of justice,’ according to which heavenly justice would ulti- 
mately be done, even if its coming might be inconveniently slow. 

It was the slow pace of heavenly justice that gave a role to the saints; they 
could intercede with God during a person’s lifetime, to put things right on earth, 
just as they would intercede for a person’s soul at the judgment after death. As 
a consequence, saints who had a good record in solving judicial problems on 
Earth, who were known to have interceded with God successfully, could also 
be expected to be effective at the Last Judgment, when the stakes were higher. 
This idea is clearly stated at the end of the Life of St. Nikon. The author refers 
first to the many miracles of the saint that he has narrated, which show “with 
how much freedom to speak with God the great man abounded and what inti- 
macy he obtained with Him.’® Then he asks Nikon for two things: first, “pre- 
serve me your unworthy suppliant here from unexpected attacks and enemies 
invisible and visible, who are always envious and plot against me and fabricate 
all sorts of accusations against me ... ,’ and second, “preserve me from the 
hell of fire and unspeakably terrible punishments.’®’ Preserve me here and 
there; the two appeals to the saintly advocate are made in one breath. 

We have seen that in art, of all the saints who were effective in earthly 
justice, the most important was St. Nicholas. Nancy Sevéenko and George 
Stri¢evic have shown that Byzantine painting also gave him a special role in 
heavenly justice. Here I wish to stress the double nature of his assistance to 
Byzantine viewers. Nicholas was a saint who continued to act in mundane 
problems, including judicial ones, even while he played the part of advocate at 


rescued him from the evils that would in consequence have befallen him” (see note 
26, above). 
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the heavenly court. The role of Nicholas at the heavenly court was expressed 
by Byzantine artists in several ways: through the composition of the Deesis, or 
petition, in which St. Nicholas and the Virgin flank Christ as intercessors; 
through cycles of the Life of St. Nicholas that were associated with funerary 
contexts; and through bilateral icons of St. Nicholas and the Virgin that may 
have had a funerary, or postfunerary, function. There is only space to refer to a 
few examples and to indicate the multiple meanings that these paintings held 
for Byzantine viewers. 

The Deesis with St. Nicholas can be illustrated by two frescoes, one in 
the diakonikon of the church at Sopoéani, dating to around the 1260s, and the 
other in the narthex of the church at Curtea de Arges, in Valachia, dating to the 
late fourteenth century (Figs. 9, 10).° They both show the enthroned Christ, 
flanked by the Virgin and St. Nicholas as intercessors. In the case of the fresco 
at Curtea de Arges, at Christ’s feet there is a kneeling portrait of a suppliant, 
which may have been painted after his death (Fig. 10).”° The literary equiva- 
lents of this kind of image are the parakletikoi kanones addressed to St. Nicho- 
las, to which Nancy Sevéenko has drawn attention.”! These are poems that ask 
for the saint’s mediation. There is a set of such verses attributed to the eleventh- 
century author John Mauropous,” as well as another set once attributed to 
Nicholas Mystikos, which even if they are not of his authorship, date at least 
as early as the end of the twelfth century.”? Both poems are similar in form; 
that is, they consisted of nine odes addressed to St. Nicholas, each of which 
concluded with an invocation of the Virgin. The prayers to St. Nicholas refer 
first to his prowess in averting mundane dangers, especially treachery and in- 
justice, and then request his aid on the Day of Judgment. The first ode of the 
canons attributed to Nicholas Mystikos, for example, asks Father Nicholas to: 
“Snatch me from the hands of unjust men, . . . and protect me, for behold, like 
howling dogs they seek to destroy me, o holy one. . . 2” The fourth ode makes 
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this appeal: “Those who harass my soul have multiplied, seeking to destroy 
your servant, most holy one, with their treacherous tongues; shatter their coun- 
sels and take pity on me.” The fifth ode says: “You appeared when called by 
name, ... and you saved, Holy Nicholas, the three commanders, when the 
moment was near for them to be innocently slain at night by the prefect; take 
pity also on me through your entreaties.” The seventh ode prays: “Deliver me, 
a sinner, from all the hardship that assails me, holy bishop, from treacherous 
men and deadly assault and injustice and all turmoil, granting peace to my 
mind and my life.” Finally, the ninth ode refers to the Last Judgment: “Since 
you, wise one, can speak freely to God, do not cease from interceding for your 
servants. ... Receive my praise and grant my soul a gift in return; preserve me 
from the judgment to come, wise Nicholas. Do not exclude me, I pray, from 
the choir of the faithful, but accept my prayer of thanksgiving. . . ’’’* Thus the 
canons make a double request: release from treacherous men and injustice on 
this earth, and mercy in the judgment to come. In the case of the Deesis at 
Curtea de Arges, perhaps only the second request was made, since the founder 
at Christ’s feet may already have been dead. But in other cases, when the sup- 
pliant was still alive, both could have been intended. 

A similar double function, to protect in this life and in the hereafter, may 
be assigned to the cycles of scenes from the life of St. Nicholas that were 
painted in association with donors’ portraits, their intended tombs, or peniten- 
tial inscriptions, frequently in the narthexes of churches.” In the narthex of the 
Church of Hagios Nikolaos tou Kasnitze at Kastoria, for example, there is a 
series of scenes from the life of St. Nicholas that were painted in the last third 
of the twelfth century. They included the episodes of the three generals in 
prison, the saint appearing to Constantine and to the eparch Ablabius, the three 
generals summoned before the emperor, and, as was seen above, the generals 
receiving gifts from Constantine to give to the saint (Fig. 4).’”° These paintings 
of the deeds of St. Nicholas surrounded a Deesis composition showing the 
Virgin and St. John the Baptist flanking Christ.”” Also in the narthex, flanking 
a bust of St. Nicholas painted over the door to the naos, are portraits of the 
founder, Nikephoros Kasnitzes, holding a model of the church, and his wife, 
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Anna.’® Immediately inside the nave of the church, over the door from the 
narthex, is the founder’s invocation to St. Nicholas, which not only refers to 
benefits already received from the saint, but also has a decidedly penitential 
tone: “Many are the gifts that I have received from you, O thrice blessed one, 
since I came into this place of tears, a worshiper sinful, pitiable and 
wicked. . . ”’”? Here, too, the appeal to St. Nicholas may express a double wish, 
for his continued help in this life and for his effective intercession in the 
hereafter. 

My paper closes with a short postscript, which concerns law, magic, and 
the use of art. Magic was certainly employed in the conduct of court cases in 
late antiquity, as is shown by Figure 11, a gold lamella now in the Walters Art 
Gallery and dating to the second half of the fourth century. The text, which has 
been published by Roy Kotansky,®° is a magical invocation designed to give 
victory to a certain Proclus in a law suit in which his opponent was his own 
mother; it seems to have been some kind of dispute over property. The case 
was to be heard before the dux of Bostra in Arabia, and the invocation demands 
that Proclus “be justifiably or unjustifiably victorious in any judgment before 
any judge, before a magister, before all who observe him and who hear him 
and his words.’*! The text is preceded by a series of magical signs, including 
a chi rho. The church, of course, condemned this kind of magic, but we know 
from the Patriarchal Acts that it still continued in the fourteenth century. In the 
year 1370-71 there was a big investigation of sorcery, in the course of which a 
certain priest, John Paradeisos, was accused before an ecclesiastical tribunal 
presided over by the patriarch Philotheos Kokkinos. We have the record of the 
proceedings, which took place on 12 May 1370.® The priest had committed 
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some infraction, for which he was given a penalty of temporary suspension. 
Instead of submitting to his punishment, he went to find a magician, named 
Syropoulos, who “inscribed some kind of demonic design on a piece of pa- 
per,’ ® and gave it to him instructing him to keep it with him when he appeared 
before the synod to petition for their pardon. The magic worked beautifully, 
for when the priest appeared before the patriarch and the synod, they gave him 
absolution. Subsequently, however, Syropoulos was caught in the net of the 
sorcery investigation and implicated the poor priest. John Paradeisos tried to 
deny the accusation of Syropoulos, but was forced to admit his guilt when 
confronted with the magic books used by the sorcerer, which contained the 
very formula that the priest had taken in order to obtain his absolution. In the 
end, John Paradeisos was not only suspended, but deposed completely from 
his priesthood, without hope of restitution. 

The moral of this factual story is that magic was effective, but illegal. Not 
only did it enable the guilty to escape their deserved punishment, but it traf- 
ficked with demons. Since, as we have seen, the demons were in a sense the 
instruments of God’s will, the use of magic to coerce them could be seen as an 
attempt to subvert God’s wishes, even if the problem was due to sycophancy. 
It was better to appeal for aid to a saint who, like a good advocate, could 
intercede through regular channels before the judge. Furthermore, since the 
ultimate power rested with God, the respite from punishment obtained by 
magic could only be short term. Hence, in times of legal trouble, wise people 
in the Middle Ages turned only to icons, not to non-Christian amulets and phy- 
lacteries. 


Dumbarton Oaks 


2573. See also C. Cupane, “La Magia a Bisanzio nel secolo XIV: Azione e reazione,’ 
JOB 29 (1980), 237-62, especially 256; M.-H Congourdeau, “Un procés d’avortement 
a Constantinople au 14e siécle,’ REB 40 (1982), 103-15, especially 103-4. 

8 |... 0G KOL OXTUG TL SatoviKov Eyyapageac Ev xaptH. . . . F Miklosich and 
J. Miiller, Acta patriarchatus constantinopolitani MCCCXV-MCCCCIH, I (Vienna, 
1860), 547. 


Irregular Marriages in the Eleventh Century and 
the Zoe and Constantine Mosaic in Hagia Sophia 


IOLI KALAVREZOU 


Instances in which visual evidence can display legal distinctions or contro- 
versies between parties are rare if not nonexistent. For a symposium on Byzan- 
tine law, I chose to look closely at marriages, specifically ones with the poten- 
tial of being declared irregular, and to examine whether or not the 
representations of the couples involved indicated in some fashion this canoni- 
cally problematic status. The expectation I had in formulating this topic was 
to find detectable differences in the depictions of those imperial couples whose 
marriages presented problems in the eyes of the state and the church. This 
approach assumes that some kind of commentary on those controversial mat- 
ters, like third marriage or adultery, first, would exist, and second, could be 
expressed through images. 

However, straightforward images of marriage—that is, representations 
which in some official way document the marriage of specific individuals— 
do not exist from Byzantium. On the other hand, illustrations of a few wedding 
ceremonies do exist and most can be found in the unique illustrated Madrid 
Skylitzes of the twelfth century.' These are images which, like many others in 
this codex, accompany the historical events as narrated in the chronicle, for 
example, Zoe and Michael IV’s marriage ceremony on folio 206v (Fig. 1). But 
these are not official marriage portraits. Today, there is something like an offi- 
cial picture of marriage. Couples can record their entry into a legal relationship 


1S. Cirac Estopafian, Skyllitzes Matritensis, Reproducciones y miniaturas, | 
(Barcelona, 1965), 187, fig. 491; 193, fig. 511; 206, fig. 549. A Grabar and M. Manous- 
sacas, L’illustration du manuscrit de Skylitzés de la bibliothéque nationale de Madrid 
(Venice, 1979), 106-7, fig. 242; 115, fig. 263. 
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by having themselves photographed in their wedding attire in front of the 
church where the religious ceremony of the marriage took place. For Byzan- 
tium we must turn to other official representations to extract the legally binding 
relationship that individuals have entered into. 

Most of the images I will discuss are the well-known symbolic representa- 
tions of legitimacy and rule. They are not to be read as depictions of the mar- 
riage itself—they were never meant to be—but rather as literal representations 
of placing the crown of BaotAeia on the ruler’s head.” Christ is thus bestowing 
upon them the right to rule and thus legitimizing their position. This does not 
exclude the fact that the figures were husband and wife in most cases, although 
this iconography can be used for co-emperors, as in the illustration of John 
and Alexios Komnenos.’ Moreover, this iconographic type was not limited to 
depicting only the moment of accession, but was used throughout the reign of 
the imperial couple. There is, for example, the tenth-century case of Otto and 
Theophano who, in a Byzantine fashion, are shown being crowned by Christ 
(Fig. 2). We know that this representation was made about ten years into their 
marriage, in 982, and represents neither that event nor Otto’s accession to the 
throne in 973.* The couple stands frontally on either side of Christ, who, with 
a balanced gesture, places his hands on their crowns. Although this image 1s 
very symmetrical, there are slight variations in gesture and stance that establish 
the relationship of the three figures to each other so that the hierarchy existing 


2 Often these representations have been seen as a depiction of marriage or of the 
wedding, e.g., C. Walter, “Marriage Crowns in Byzantine Iconography,” Zograf 10 
(1979), 83-91, or N. Oikonomides and A. Cutler, “An Imperial Byzantine Casket and 
Its Fate at a Humanist’s Hands,’ ArtB 70 (1988), 77-87. For a different interpretation 
of this particular scene on the Palazzo Venezia Casket, especially in relation to the 
remaining scenes on the sides of the box, see H. Maguire, “The Art of Comparing in 
Byzantium,” ArtB 70 (1988), 88-103; I. Kalavrezou, “A New Type of Icon: Ivories and 
Steatites,” in Constantine Porphyrogenitus and His Age, Second International Byzan- 
tine Conference, Delphi 1987 (Athens, 1989), 391-96. These images are broadly dis- 
cussed as symbols of rule and power by C. Jolivet-Levy, “L’ image du pouvoir dans |’ art 
byzantin a l’époque de la dynastie Macédonienne,” Byzantion 57 (1987), 441-70. 

3 Vatican Library, Urb. gr. 2, fol. 19v, I. Spatharakis, The Portrait in Byzantine 
Illuminated Manuscripts (Leiden, 1976), 79-83. 

4 I. Kalavrezou, “Eudokia Makrembolitissa and the Romanos Ivory,” DOP 31 
(1977), 316 and note 53, followed by P. E. Schramm and F. Miitherich, Denkmale der 
deutschen Konige und Kaiser, 2nd ed. (Munich, 1983), 193-94, no. 91, and subse- 
quent literature. 


1 Zoe and Michael IV's wedding. Cod. Vitr. 26-2, fol. 206v. 
(photo: Biblioteca Nacional, Madrid) 


2 Otto II and Theophano. (photo: Musée de Cluny, Paris) 
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3 Constantine X Doukas and Eudokia Makrembolitissa. 
Silver-gilt reliquary. (photo: Kremlin Armoury, Moscow) 
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4 Zoe and Constantine IX, previously Zoe and Romanos III. 


Mosaic in Hagia Sophia, South Gallery, Istanbul. 
(photo: Dumbarton Oaks) 
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6 Christ enthroned, detail. Narthex mosaic over the royal door in Hagia 
Sophia, Istanbul. (photo: Dumbarton Oaks) 


5 Zoe and Romanos III. Drawing of mosaic with faces removed 
in Hagia Sophia, Istanbul. 
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11 Zoe and Constantine IX, head of 12 Zoe and Constantine IX, head of Zoe, : 
9 Michael VII Doukas, Constantine, and Geza I, detail. The Holy Crown of Constantine, detail. Mosaic in Hagia detail. Mosaic in Hagia Sophia, 
Hungary. (photo: National Museum, Budapest) Sophia, Istanbul. (photo: Dumbarton Istanbul. (photo: Dumbarton Oaks) 
Oaks) | 


10 Michael VII Doukas and Maria. Part of Kakhuli Triptych. 
(photo: National Museum, Tiflis) ; Christ, detail. Mosaic in Hagia Sophia, 
: Istanbul. (photo: Dumbarton Oaks) 
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14 Mosaic icon of Christ Pantokrator from the twelfth century. 
(photo: Staatliche Museen, Berlin) 
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among them can be made visually clear. Otto is the most frontal figure: both 
his body and his head can be seen en face. Theophano, although at first glance 
appearing to stand frontally like her husband, has her body ever so slightly 
turned toward the center. This is made visible by the placement of her right 
leg, which is turned at an outward angle in relation to her body. Her face seems 
also to be slightly less frontal than that of her husband. But if this remains only 
a suspicion, the size of the face is clearly smaller than that of Otto, reinforcing 
Theophano’s slightly lesser status in the relationship. The inferior status of a 
woman is an obvious fact in Byzantine society and not the point of discussion 
here. I linger on this image at greater length only to point out how this differ- 
ence was expressed in art and to emphasize the value of subtle visual details. 
In this case, they indicate Theophano’s deferral to Otto’s greater importance. 
Most interesting, in this respect, is the figure of Christ, which dominates the 
couple. He stands much taller and wider, and although he is symmetrical in his 
action, his imposing figure loosens up on his right, the side toward the em- 
peror: Christ’s disengaged leg is placed closer to Otto and his head is turned 
toward him. This turning of the head is a clear gesture of recognition or accep- 
tance of the ruler, in other words, a sign of approval and confirmation. These 
iconographic details, which establish the hierarchical relationship of the fig- 
ures, can be observed in almost all surviving examples of this type. When these 
features are absent, there is always a reason. 

An eleventh-century example illustrating that this Byzantine image does 
not represent marriage is the depiction of Constantine X Doukas with his wife 
Eudokia on a silver reliquary in Moscow, for the couple was already married 
when Doukas ascended the throne in November 1059 (Fig. 3).° This is also an 
example that does not observe the traditional iconographic hierarchy, a case to 
which I will return later. 

At the outset of this paper I can say that the results from surveying the 
representations of the irregular marriages of the eleventh century do not con- 
firm my expectations, except in a single case. Another point that has to be 
made right away is that of the seven imperial marriages that took place during 
the eleventh century, five were problematic or uncanonical. Among the latter 
were third marriages, as for example that of Constantine [X and Zoe, or those 
which were considered adulterous, adultery being a sin greater than the unca- 


> A. Bank, Byzantine Art in the Collections of the Soviet Museums (Leningrad- 
New York, 1977), 205—6. Kalavrezou, “Eudokia Makrembolitissa,’ 312. 
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nonical third marriage, and of those there were several. All of these cases dur- 
ing the eleventh century remained unpunished, that is, none of the marriages 
was dissolved and there is no evidence that the prescribed strict laws of pen- 
ance were exacted officially by the church.® This is in contrast to earlier reac- 
tions of the church when penance was imposed on emperors in similar illegal 
cases. Those cases had brought about substantial controversies that occupied 
the church for lengthy periods and created serious divisions between existing 
positions within the church, for example, the Moechian (yo.yeia-adultery) 
Controversy in the late eighth century or the controversy that arose in connec- 
tion with the marriages of Leo VI.’ 

However, before I discuss the one exception and the reasons why a visual 
commentary is possible in this particular case, I would like to present some of 
the historical and the surviving visual evidence. In doing this I will at the same 
time look closely at the iconographic tradition of depicting imperial couples, 
especially the relationship of the figures to each other and to the third figure 
included in these images, most commonly that of Christ. These relationships 
are created by very slight but clearly distinguishable variations in the position 
of the body, the heads, the eyes, etc. These, to our eyes minor, differences need 
closer attention. Although only details, I believe they provide us with a better 
understanding of the finely tuned or finely nuanced visual language of the Byz- 
antines. This will assist in recognizing the Byzantine visual commentary that 
can take place within the very narrow margins of a highly standardized iconog- 
raphy. 

I will narrow my discussion to the years between the death of Constantine 
VIII in 1028 and the accession to the throne and marriage of Nikephoros Bota- 
neiates in 1078, but will not discuss the marriages chronologically. It is a fifty- 
year span of Byzantine history marked by great dynastic instability, palace 
intrigue, rebellions, murders, and, among all of this, legally complicated mar- 
riages. 


° A. Laiou, “Imperial Marriages and Their Critics in the Eleventh Century: The 
Case of Skylitzes,” DOP 46 (1992), 165. I would like to thank Angeliki Laiou for gener- 
ously giving me the manuscript text of this article before its publication; this paper 
would not be what it is if I did not have her analysis of the sources as a starting point. 
Some of my historical references, especially to Skylitzes, will be cited through her 
study. 

’ G. Ostrogorsky, History of the Byzantine State (New Brunswick, 1969), 180 
ff, 259 f. N. Oikonomides, “Leo VI and the Narthex Mosaic in St. Sophia,’ DOP 30 
(1976), 151-72. 
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The three marriages of Zoe represent almost all the possible illegal and 
uncanonical ways one can go about contracting a marriage in Byzantium. Zoe’s 
marriages move or develop from the simply problematic to the clearly illegal 
and uncanonical, culminating with her marriage to Constantine IX, where we 
have a case not only of a third marriage for both partners, but also of open 
adultery that was formally condoned by the church and the senate to take place 
inside the palace. 

The first marriage of Zoe, second daughter of Constantine VIII, was to 
Romanos III Argyros. Romanos was chosen by the dying Constantine to suc- 
ceed him through marriage to his daughter. First the question was raised about 
the degree of kinship between them, but the issue was resolved by a synodical 
decision and the marriage did take place. There was a difficulty to overcome, 
since Romanos was already married. This was resolved by a scheme devised 
by Constantine VIII to send Romanos’ wife Helen off to a monastery. This, it 
was believed, would solve the problem and Argyros would be free to remarry. 
If Helen had decided to enter the monastery voluntarily, then her divorce from 
Romanos would have been considered a perfectly legal bona gratia divorce.’ 
But this case was not so clear, and it became a legal issue as to whether his 
wife entered the monastery of her own free will or not. The enforced tonsure 
of one of the spouses makes the subsequent marriage an adultery, a moicheia, 
and thus illegal since it was punishable by law.'° The comparable case in the 
eighth century of Constantine VI “divorcing” his first wife led to the bitter 
Moechian Controversy. The church, however, overlooked Romanos’ situation, 
or at least imposed no penance on the couple. 

On the other hand, we must remember that there is textual as well as 
visual evidence for a great donation that Romanos made to the Church of Ha- 


8 Joannis Scylitzae Synopsis Historiarum, ed. 1. Thurn (Berlin, 1973), 423 (here- 
after, Skylitzes); Michel Psellos, Chronographie, ed. E. Renauld (Paris, 1926) I, 127 
(hereafter, Psellos, Chronographie); Laiou, “Imperial Marriages,” 169. 

9 J. Zhishman, Jo dikaion tou gamou tis anatolikis orthodoxis ekklisias (Athens, 
1913), II, para. 239 B, p. 801 ff (trans. from the German by M. Apostolopoulos, Das 
Eherecht der orientalishen Kirche [Vienna, 1864}). 

10 Laiou, “Imperial Marriages,” 167-68; Skylitzes, 374. On enforced tonsure see 
Zhishman, Dikaion gamou, II, para. 239 B, p. 826-27. On moicheia, Basilics, 60.37.71 
(Basilicorum libri LX, Text, 8 vols., Scholia, 9 vols., ed. H. J. Scheltema, N. van der 
Wal, and D. Holwerda [Groningen, 1953—88]). On this subject also the study of F 
Goria, Studi sul matrimonio dell’adultera nel diritto Giustinianeo e Bizantino (Turin, 
1975). I would like to thank Mr. K. Pitsakis for his generous help with the legal sources. 
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gia Sophia, once installed upon the throne. He gave a one-time sum of money 
and granted Hagia Sophia a supplementary yearly income of 80 pounds of gold 
(= 5760 gold coins) to the church and its clergy. He also had the capitals 
gilded." It was, probably, made in the name of piety and largess, but one is 
still left wondering if the silence of the church had anything to do with this 
great gift. 

The visual evidence is found in Hagia Sophia itself. The moasic located 
on the eastern wall of the south gallery commemorates this event. As we know 
it today it is partly damaged and has received alterations in the heads of all 
three figures and in the inscriptions (Figs. 4 and 5). I have made a drawing 
based on the surviving tesserae of the overall mosaic, leaving the areas blank 
where the original faces of Christ, Romanos, and Zoe were replaced. This type 
of commemorative image for a donation is also known from a poem of John 
Mauropous (80) mentioning the setting up of such an image: 


Thy mighty hand, O Christ, has crowned the mighty emperors and 
given them their kingdom; Thy goodness has made them an inexhaust- 
ible sea of rich gifts. The entire earth is bounteously filled with these 
gifts and gives glory to Thee, the giver of the kingdom; she implores 
Thee, the assister of kingdom, to be ever present, to fight along, to 
strengthen the emperors, to grant them long life and joy. In testimony 
thereof this image has been painted: for the monks of this venerable 
monastery of the First Angel at Sosthenion (on Bosporos), having been 
favored with many rich gifts, give this reward to their kindly benefac- 
tors by artfully depicting Thee, Oh Christ, in the act of crowning 
them here.” 


The mosaic in Hagia Sophia is not the standard image of crowning or the 
blessing of their rule as described in the poem, but it is a depiction of the act 
of giving the actual gifts to Christ, that is, to the church.!3 In the mosaic, Ro- 
manos is holding the apokombion, filled with the gold coins of the donation he 


1 Skylitzes, 375, 384. N. Oikonomides, “The Mosaic Panel of Constantine [X 
and Zoe in St. Sophia,” REB 36 (1978), 219-32. 

12 Translation from C. Mango, The Art of the Byzantine Empire 312-1458, 
Sources and Documents (Englewood Cliffs, N.J., 1972), 220-21. For examples of im- 
ages erected in gratitude to the emperor and directly related to Constantine IX, see 
Oikonomides, ‘Zoe Panel,’ 226-27. 

13. This text is an example of how this type of imperial official image could be 
used by others at any time to represent the rulers. This use of imperial images has most 
often survived in manuscripts. 
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is offering to the enthroned Christ. Zoe, much smaller in size, holds the docu- 
ment, a chrysobull, with the guarantee for the yearly income. The couple stands 
smaller in relation to Christ; they are almost completely frontal with only a 
slight turning of their bodies and heads toward the central figure, similar to the 
figures of Otto and Theophano. Christ, although blessing with his right hand 
directly before his body, has his right leg and knee turned toward the emperor, 
a position not required by his seated pose. One can compare, for example, the 
mosaic in the narthex over the royal door in Hagia Sophia, where both of 
Christ’s knees are frontal (Fig. 6). The opening up of the body, as in the Otto 
ivory plaque, is intended to direct the viewer’s eyes toward the emperor and to 
balance Christ’s body with the slight turn of his head, which is discernible if 
one disregards the re-created face. Similar iconographic devices to the tenth- 
century ivory are being used to establish the emperor’s importance and Christ’s 
acceptance of the imperial gift. In the hierarchy between the couple, Zoe re- 
ceives the lesser status. Without the original faces, which have been removed, 
it is difficult to visualize the overall effect of the figures, since a lot depends 
on the facial expressions. Comparing them, however, to the figures in the south 
vestibule mosaic of Constantine and Justinian, who as donors, too, offer their 
gifts to the Virgin and Child (Fig. 7), we immediately see that the older emper- 
ors are more inclined toward the center of the composition, and both bow their 
heads in respect toward the Virgin and Child. Romanos and Zoe, on the other 
hand, stand less subserviently next to Christ, proud of their pious act. 

The mosaic depicting the donation in Hagia Sophia and the image in the 
monastery at Sosthenion were put up by the patriarch Alexios Stoudites and 
the abbot, respectively, to express their gratitude to the rulers for their gifts.’* 
The image in Hagia Sophia 1s clearly one which projects the generosity and 
the largess of the imperial couple and their great piety. Nothing in the iconogra- 
phy of this picture suggests a problematic relationship with the church, unless 
one is inclined to see the donation itself as the evidence. 

Zoe’s second marriage, to Michael IV, had even greater problems than her 
first. When Zoe entered this union she had become a widow only hours before. 
The events that took place that night, a Maundy Thursday of the year 1034, 


'* Although there is no text mentioning the setting up of the mosaic, the poem 
almost becomes proof for such a gesture. It was not any donation that might have 
brought about an imperial portrait; Hagia Sophia is a special case, a unique chruch in 
the empire. Romano’s gift was exceptional in his time. See Oikonomides, “Zoe 
Panel,” 223-24. 
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moved quickly, and Zoe seems to have taken control of the situation immedi- 
ately. The patriarch Alexios Stoudites was called to the palace. On arrival, he 
found Romanos dead and Zoe demanding to be married to Michael, who, ac- 
cording to Psellos, was a handsome young man with whom Zoe was infatu- 
ated.'> The patriarch was at first quite shocked by the events and hesitated, but 
changed his mind after an imperial gift was offered to him: 50 pounds of gold 
(= 3600 gold coins) for himself, and 50 for the clergy of Hagia Sophia.’° Here, 
too, we find an imperial gift resolving an embarrassing situation of which Sky- 
litzes is also critical, as he is of Michael’s subsequent attempts to buy his repen- 
tance with common and public funds.'” There were at least three problems with 
the marriage. First, Zoe did not observe the law of a year’s mourning before 
remarrying; second, there was the rumor that Zoe and Michael were lovers, 
that is, they were guilty of adultery; and third, there was the suggestion of 
murder, since Romanos had drowned in the bathtub that night under suspicious 
circumstances.'*® The charge of adultery presented the gravest legal complica- 
tions and, if proved, would lead to the invalidation of the marriage.'? The laws 
concerning adultery were very strict.*° The punishment was expulsion from the 
church; but through a number of stages of penance, three years at a time, over 
a period up to a maximum of eighteen years—it was twice as long as that 
for simple fornication—a sinner was able to reenter the church. This terrible 
sentence could also be reduced if one showed true repentance. In the case of 
Michael and Zoe, their actions remained unpunished. As far as we know, no 
formal penance or punishment was imposed by the patriarch Alexios who had 
married them. Unfortunately, there are no representations of Zoe and Michael 
as a couple, except those of the historical narrative of the illustrated chronicle 
of Skylitzes.”! 


— 
7) 


Psellos, Chronographie, 1, 45-56. 
Skylitzes, 390-91. 
Skylitzes, 398. 
Psellos, Chronographie, 1, 41-56; Skylitzes, 390-93; Laiou, “Imperial Mar- 
riages,’ 169-70. 

19 For adultery as an obstacle to marriage, see Zhishman, Dikaion gamou, Ul, 
paras. 177-180, pp. 420—43, Zoe’s case para. 180, p. 443, Basilics, 60.42.13. 

20 Basilics, 6.19.8; 60.37.71; Leo VI’s Novel 32 (Les novelles de Léon VI le sage, 
P. Noailles and A. Dain [Paris, 1944]). 

21 Grabar-Manoussacas, Skylitzes, 106-7, fig. 242. Estopafian, Skyllitzes Matri- 
tensis, 193, fig. 511. 
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At this point, instead of continuing with Zoe’s third marriage, I would like 
to turn to the last of those problematic imperial marriages of the eleventh cen- 
tury, where adultery was also one of the major issues: the marriage of Nikeph- 
oros III Botaneiates to Maria of Alania in 1078. In addition to the adultery 
that Nikephoros was committing by marrying Maria, he was also committing 
trigamy, another serious offense. The punishments are severe and depend on 
the age of the individuals and whether or not children exist from previous mar- 
riages. For example, if a childless man contracts a third marriage having 
reached the age of 40, he is to be excommunicated for five years. Moreover, 
even after the lapse of the punishment, holy communion will be permitted to 
him only once a year on Easter Sunday. For those in the same category, but 
with children, third marriages are unforgivable.” At the time of his marriage 
to Maria, Botaneiates was well above that age, already had children, and thus 
this marriage was the kind prohibited according to the Zomos Enoseos. It 
seems, however, that what is discussed by the historians as the greatest impedi- 
ment in his marriage is the issue of adultery.?* The empress Maria of Alania 
was the wife of the disposed Michael VII Doukas. The marriage was consid- 
ered an adultery because a third party, in this case the deposed Michael, was 
being harmed since Maria was still considered his wife. The case was the same 
as the so-called divorce of Romanos III discussed above. Michael, who entered 
a monastery after being deposed, did not do this on his own free will but under 
compulsion. Because it was not a voluntary but a forced divorce, it made the 
marriage invalid. 

There is a splendid representation of Botaneiates with Maria while Christ 
is blessing them from above (Fig. 8). This full-page illustration is part of a 
series of four imperial portraits in the Coislin manuscript of the Homilies of 
John Chrysostom in Paris. The codex was in the process of being made for 
Michael when he was forced to abdicate. With some retouching, the manu- 
script was completed and presented to Nikephoros Botaneiates after his mar- 
riage to Maria.” The couple is depicted frontally, with the figures of equal size, 
in all the splendor of their regalia. To recognize the relation of the figures to 


22 Zepos, vol. 1, coll. III, Nov. 1 b, p. 195. 

23 Laiou, “Imperial Marriages,” 173-75. 

4 Spatharakis, The Portrait, 79-83. C. L. Dumitrescu, “Remarques en marge du 
Coislin 79: Les trois eunuques et le probléme du donateur,;’ Byzantion 57 (1987), 
32-45. 
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each other and to Christ, we must look more closely. First we see that Christ, 
while symmetrically placing the crowns on their heads, has bent and slightly 
inclined his head toward the emperor, while maintaining his gaze directly at 
the viewer, establishing eye contact as if guiding us into the picture.> The 
turning of the head is to be seen as special recognition of the emperor. The 
place of importance given to the emperor can also be deduced by looking 
closely at the empress. In contrast to the other two cases, she is shown fron- 
tally; however, her eyes are clearly turned toward the center, toward her hus- 
band, whose eyes, on the other hand, gaze outward. In this image, the turning 
of the eyes can only mean respect and subordination. At the same time it be- 
comes the visual distinction enabling the viewer to recognize the difference in 
status between the two imperial figures. 

The importance of the position of the pupil of the eye in Byzantine images 
is well known. When figures are shown frontally and staring straight in front 
of them, we know they are more important than those who have their pupils 
turned sideways. This iconographic detail can often be observed on icons 
where secondary figures, usually on the frames, have their eyes turned toward 
the main representation in the center. 

A famous example which exhibits the authority and the political hierarchy 
of the rulers in relation to each other is the crown of Hungary (Fig. 9).2° The 
three figures on the back of the crown are Michael VII Doukas, the first hus- 
band of Maria of Alania, represented in the upper arched plaque; below on our 
left (his right) is his son and co-emperor Constantine; and on our right (the 
emperor’s left) is Geza I of Hungary. The two Byzantine emperors look straight 
out, the Hungarian Krales has his eyes turned toward the emperor, clearly es- 
tablishing his subordinate position to them. In addition, it is important in this 
case to observe the representation of Christ on the crown. On an enamel plaque 
located directly opposite that of the emperor, Christ is depicted enthroned, 
holding the Gospel book in his left hand and blessing with his right hand. 
Although shown in a frontal position, his pupils are clearly turned toward the 
right, at the extreme corner of his eyes. Obviously this does not mean that 
Christ is subordinate to the emperor. On the contrary, he is above this hierarchy 
(actually, one could say he is the top of the pyramid), and his gestures are 
independent and only relevant to the overall meaning or message of the image. 


5 'T. Whittemore in his article on “A Portrait of the Empress Zoe,’ Byzantion 18 
(1946-48), 227, maintains that Christ looks at the empress Maria. 
7° K. Wessel, Byzantine Enamels (Recklinghausen, 1967), 111-15. 
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Through this extreme side glance he is establishing his relationship to the em- 
peror, who is located directly behind him and is not immediately visible to the 
viewer.”’ This problem of establishing the relationship between Christ and the 
emperor when the figures cannot be perceived at the same time was solved in 
a similar way, for example, in the gold coinage of Basil I. When Basil intro- 
duced the enthroned Christ on the obverse and himself (or himself and his son) 
on the reverse, in order to make it visually clear that Christ was blessing his 
rule (something he badly needed), he had Christ depicted extending his right 
arm beyond his body and blessing with his fingers outward, as if pointing to 
the image of the emperor directly behind him.”* 

When we return to Nikephoros and Maria’s depiction in this illustration, 
we see that not only does it contain no critique of the couple, but actually 
emphasizes the emperor’s authority, which is made readable visually by the 
inclination of Christ’s head and by the gaze of the empress. None of the prob- 
lematical situations in which his marriage placed him are in evidence here. 
This manuscript, we have to realize, was a gift to the emperor. In a gift we 
cannot expect any critical commentary. On the contrary, this image, like all 
others in the manuscript, is very flattering to the emperor and promotes Ni- 
kephoros’ presentation of himself as the lawful and legitimate emperor, origi- 
nally intended for Michael VII. 

Michael VII’s marriage to Maria had been one of the few in the eleventh 
century that was free of any illegality. We actually have a representation of 
the couple, an enamel plaque now on the Khakhuli Triptych in Tbilisi, which 
originally was part of a complex scheme of imperial subjects.”? Without dis- 
cussing the images in detail, I would like to point out that the hierarchy of the 
figures in relation to each other was in this case established through a subtly 
different visual solution, similar to that on the enamel plaques on the crown of 
Hungary (Fig. 10). The imperial couple is frontal and the eyes of both are 
directed at the viewer. Christ, on the other hand, has his eyes turned toward the 
emperor. Thus, the important place of the emperor and the secondary position 
of the empress are hinted at by just a glance of Christ. 

There is one case in a representation of the eleventh century where all 


27 Tbid., fig. 37a. 

8 A. Bellinger and P. Grierson, Catalogue of the Byzantine Coins in the Dumbar- 
ton Oaks Collection and in the Whittemore Collection, 3 vols. (Washington, D.C., 
1966-73), II.2, pl. XXX. 

29 S. Amiranashvili, The Khakhuli Triptych (Tbilisi, 1972), n. p., figs. 8 and 9. 
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three figures look forward and no distinction is made between the emperor and 
his wife. As I mentioned above, when the hierarchical relationship of the fig- 
ures is not observed a reason can be identified. This is the case with Con- 
stantine X Doukas and Eudokia Makrembolitissa represented on a silver reli- 
quary now in Moscow (Fig. 3). When Constantine Doukas’ health began to 
fail he realized that if he died, his sons would be too young to succeed him on 
the throne. His dynasty could only succeed if his wife Eudokia herself would 
maintain the throne and rule of the empire until his sons came of age. Eudokia 
was asked to promise in the form of an official oath sworn before her husband, 
the patriarch, the senate, and the synod, never to remarry.*° Constantine from 
that time on began to promote his wife and to present her as his equal. The 
image here makes the same claims. The representation of the couple on this 
reliquary must be part of the official imagery that circulated during their com- 
mon rule. The couple is shown frontally and equally endowed with imperial 
insignia and the titles of basileus and basilis Romaion. Both carry the orb, the 
symbol of power to rule, although Constantine Doukas holds an additional 
scepter. Eudokia cradles her orb as if it were a child. Christ, above, gives no 
preference to either his right or left, but is frontal, emphasizing the equality of 
the rulers. 

Within this framework we can examine the marriage of Zoe to Con- 
stantine [IX Monomachos and the controversial mosaic panel in Hagia Sophia 
depicting the couple. In June of 1042 the empress Zoe married her third hus- 
band, Constantine Monomachos, who, to complicate matters, was also mar- 
rying for the third time. Psellos describes the awkwardness of the situation for 
the patriarch: “Since the common laws respecting marriage could hardly be 
flouted, the patriarch Alexios settled the question of the wedding. . . . Certainly 
he did not himself lay his hands upon them in blessing at the coronation, but 
he did embrace them after the marriage ceremony and the act of crowning had 
been performed.”*' On top of this uncanonical marriage for both parties was 
heaped the scandal of Constantine’s introduction of his mistress Skleraina into 
the palace not long after his marriage. He secured the position of his mistress 


*° N. Oikonomidés, “Le serment de l’imperatrice Eudocie (1067): Un épisode 
de I’histoire dynastique de Byzance,” REB 21 (1963), 101-28: Kalavrezou, “Eudokia 
Makrembolitissa,’” 312-13. 

*! Psellos, Chronographie, I, 127; English translation E. R. A. Sewter, Fourteen 
Byzantine Rulers: The Chronographia of Michael Psellus (Baltimore, 1966), 165. 
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with a “treaty of friendship” and the title of LeBaoth. A contract was signed 
by Zoe, Constantine, and Skleraina before the senate, which acted as witness. 
Psellos writes: “Despite their embarrassment, the senators still praised the 
agreement as if it were a document sent down from heaven. They called it a 
‘loving-cup’ and lavished on it all the other flattering epithets that deceive and 
cajole frivolous and empty-headed persons.” ** This embarrassed the senators, 
while the general populace took to the streets and rioted during the emperor’s 
procession to the Church of the Holy Martyrs on 9 March 1044.** The Stoudite 
monk Niketas Stethatos had already spoken for the moral conscience of the 
Byzantines in his repeated warnings to Constantine to break off relations with 
Skleraina.** As mentioned above, the act of moicheia carried the most severe 
punishment of all offenses in matrimonial law. 

Now let us attempt to take a fresh look at the much discussed mosaic of 
Constantine and Zoe. As we already know, this mosaic originally represented 
Zoe and her first husband Romanos III°?> (Fig. 4). At some point during Con- 
stantine’s reign the faces of Romanos and of the other two figures were redone 
and the name of Romanos was replaced with that of Constantine. For the re- 
maining centuries this mosaic represented Constantine and Zoe. 


32 Psellos, Chronographie, 1, 145; Sewter, Fourteen Rulers, 184. It is after this 
critique at the emperor that Psellos begins his lengthy explanation of why he hesitated 
to write such a history although urged by several people, especially to discuss the life 
of Constantine Monomachos, his favorite emperor, whom he wished were more perfect. 

33 Attaleiates, Bonn ed. (1853), 47; Zonaras 17, 21, Bonn ed. (1897), 619-21; 
Skylitzes, 434. 

34 A. Michel, “Die Echtheit der Panoplia des Michael Kerullarios,” OC 36 (1941), 
196; idem, Humbert und Kerullarios: Quellen und Studien zum Schisma des X. Jahr- 
hunderts, II (Paderborn, 1930), 171-72, with references. Using the same textual evi- 
dence, we have argued for an interpretation of adultery in the scene of Bathsheba’s bath 
in the Vatican psalter gr. 752 of 1058/S59—I. Kalavrezou, N. Trahoulia, and S. Sabar, 
“Critique of the Emperor in the Vatican Psalter gr. 7527’ DOP 47 (1993), 195-219. 

35 T, Whittemore, The Mosaics of Hagia Sophia at Istanbul. Third Preliminary 
Report. Work done in 1935-38. The Imperial Portraits of the South Gallery (Oxford, 
1942); idem in H. Kahler, Die Hagia Sophia (Berlin, 1967), 60-62; V. N. Lazarev, 
Storia della pittura bizantina (Turin, 1967), 149, 177-78; M. Hendy, Coinage and 
Money in the Byzantine Empire 1081-1261 (Washington, D.C., 1969), 308-9; N. Oiko- 
nomides, “The Mosaic Panel of Constantine [IX and Zoe in Saint Sophia,’ REB 36 
(1978), 219-32; R. Cormack, “Interpreting the Mosaics of S. Sophia at Istanbul,’ in 
The Byzantine Eye: Studies in the Art and Patronage (London, 1989), pt. VIII, 131-49; 
M. Restle, “Konstantinopel,” in RBK, IV, 660-61. 


254 loli Kalavrezou 


The reason for the reworking of the mosaic was again a large donation to 
the Church of Hagia Sophia. This donation, too, presented not only a substan- 
tial sum of money, but also a guaranteed income to the church. cope 
also sought to beautify the church by giving precious sacred ba that sur- 
passed by far all others as to dimensions, beauty, and price. | The donation 
was impressive: up until this time, the liturgy was celebrated - ee Sophia 
only on the great feast days, Saturdays, and Sundays. Constantine s supplemen- 
tary revenues allowed the liturgy to be celebrated every day up unt the start 
of the twelfth century. Psellos says “all previous imperial donations faded as 
soon as Monomachos made just one donation of his own.”2” What could moti- 
vate such a great donation if not the desire to expiate sins? | 

The existing mosaic obviously testifies to Constantine’s great donation to 
the church, but it seems not to have been accepted uncritically, or, at least, Xe) 
we can suppose, because the mosaic’s divergence from oe accepted icono- 
graphic standards implicitly criticizes the emperors. This 1s acnugue that the 
church can exercise over the emperor on immoral acts and misconduct, when 
the ruler displays unorthodox behavior. Psellos generalizes om emperors 
when discussing the life of Constantine Monomachos and says: “And as for 


trying to do anything in secret-——Athos would be more likely to hide itself from 


238 
human gaze than an emperor's deeds. 


How can criticism be constructed in visual terms? Is there a visual lan- 
guage that can be recognized as doing that, comparable to modern cartoons or 
caricatures? Who would also create or dare to pass judgment on the emperor 
through the means of images? Where could these images be seen, and for 
whom were they made??? We know of one case in the ninth century where 
something like our modern form of pictorial “caricature” was used. In this 
case, pictures were made by the patriarch Photios not to criticize an emperor, 
but to accuse his rival Ignatios. This information has come sown to us in a 
story told in the Life of St. Ignatios, where we are told that in a codex con- 
taining the acts of a fictitious council, marginal images ridiculing Ignatios ac- 
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Skylitzes, 477. 
Oikonomides, “Zoe Panel,” 255, note 23. 

38 Psellos, Chronographie, I, 131. ; 

39 In Kalavrezou, Trahoulia, and Sabar, “Critique of the Emperor, we argue for 
such a case in the miniatures of the eleventh-century psalter, Vatican gr. ms. eee 
this manuscript, a large number of its miniatures are directed against imperial conduct. 


ww 
| 


Irregular Marriages and the Zoe and Constantine Mosaic 255 


companied the text.“ These images were especially created to criticize him 
and to condemn his actions. If true, they expressed in the most serious fashion 
critique by his worst enemy, Photios. At the same time, it appears that this 
criticism, these “caricatures,” in other words, were intended only for the eyes of 
a few, not the general public. This kind of evidence is difficult to find, probably 
because it was rare, although numerous such images can be seen within the 
margins of the Khludov psalter and some of the other ninth-century psalters.*! 
Another problem is our inability or our unreadiness to recognize images with 
such content. These images might not be immediately obvious to us since, I 
believe, we do not yet have the sensitivity that the Byzantines had in reading 
their images. However, I hope, the close iconographic discussion of the repre- 
sentation of imperial couples will help support the argument that in the unusual 
representation in the Zoe and Constantine mosaic we are dealing with a case 
of subtle visual commentary. 

Despite Constantine’s tense relationship with the church, the patriarch 
must have felt compelled to acknowledge the unprecedented donation. To 
change the portrait and name of Constantine is understandable if one has the 
intention of replacing one husband of Zoe with another, and at the same time 
retain the mosaic. But the question remains of why the other faces were 
changed, not only that of Zoe, but, what is more surprising, that of Christ? A 
number of theories have been advanced, the most recent by Robin Cormack.” 
He suggests that the changes to the mosaic were initiated by Constantine IX 
as a tactful solution to annul, in this way, Zoe’s first marriage and, thus, erase 
history. However, he cannot explain why the heads of both Zoe and Christ were 
replaced. It is hard to believe that an emperor who, as Cormack himself points 
out, “was a big spender” and “one of the greatest patrons of mosaic in the 
history of Byzantine art’*? would find it acceptable to be publicly depicted in 
the body of his predecessor. One would think that if Constantine were indeed 
the patron of the mosaic he would have opted for more than a patch-up job. If 
the emperor in Byzantium had the authority to install his image in Hagia So- 


40 Mango, The Art of the Byzantine Empire, 191-92. 

41 K. Corrigan, Visual Polemics in the Ninth-Century Byzantine Psalters (Cam- 
bridge, 1992). It seems that the psalter as a “private” book offered more easily the 
opportunity to be illustrated and used for a personal opinion. 

42 Cormack, “Interpreting the Mosaics of S. Sophia at Istanbul,’ 131-49. 

43 Tbid., 143. 
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phia, we might expect that every emperor would have taken the opportunity to 
immortalize himself in the great church and, despite losses, we would have 
many more representations of emperors within the church than have survived 
(we know of only five). This supports Oikonomides’ assertion that the mosaic 
would have been the work of the patriarch Keroularios, since the patriarch was 
on home ground.*° 

When we take a close look, it appears that not only was the face of Ro- 
manos changed but also the whole position of the head in relation to the body 
and in relation to Christ (Fig. 11). The head was probably re-created with the 
characteristic features of Constantine, but redone so as to make the emperor 
turn his head toward Christ. It is not an extreme turn but clearly more pro- 
nounced than that of his predecessor. This can be seen by the remains of the 
cross on top of the crown, and more clearly by the position of the chin in 
relation to the center of his Joros. The question is why, when Romanos’ face 
was removed, was Constantine’s not set so as to fit the original angle of head 
to body? This can only mean that when the mosaic was altered, the decision 
was taken to show this emperor—that is, Constantine—in a more subservient 
position to Christ than the original figure. This decision had its consequences: 
it effected all the remaining changes, including the resetting of Christ’s entire 
head. 

The position of Zoe’s face had to be redone to observe the correct Byzan- 
tine hierarchical relationship to her husband. From the observations we made 
on the relation between husband and wife in imperial representations, Zoe 
could not be shown in a less subservient position than her husband. She could 
not be more frontal than him, and as a woman she actually had to be shown 
slightly more turned since her status is second to that of the emperor. When 
we look at Zoe’s altered head, we can see very clearly the more frontal position 
of the original figure. The crown’s central top ornament is on an axis with her 
left eye (Fig. 12). We can also observe that she is inclined more toward the 
center than her husband, the traditional visual sign of her dependence on him. 


“4 There are only five historical mosaic panels: Alexander; Romanos III and Zoe; 
Constantine [X and Zoe; John Komnenos, Irene and Alexios; and that of John V Palaio- 
logus. I am not counting the Leo mosaic over the royal door as one of them since it 
does not have an inscription, although one could, and I am not including the mosaic of 
Constantine and Justinian, since it is a symbolic rather than historical representation. 

45 Oikonomides, “Zoe Panel,’ 226—27. 
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The most incomprehensible reworking was that of Christ’s head. With the 
observations already made on representations of imperial couples with Christ, 
we Can point out the one element missing in the mosaic in its reworked condi- 
tion: Christ’s responding with a slight turn of his head, a glance, or gesture 
toward the emperor (Fig. 13). It is remarkable that it is omitted, since in this 
case we have the presentation of a gift, which almost requires a gesture of 
acceptance, even if slight. Thus, the most puzzling feature in the mosaic, the 
redesigning of Christ’s head, makes sense only if we see it as a subtle act of 
censure toward Constantine on the part of the patriarch. The repositioning 
of the head of Christ, from a slight turn toward the emperor in the first version 
of the mosaic to a completely frontal position in the second, is the most crucial 
iconographic element in this mosaic panel. It is one of those subtle icono- 
graphic details that for decades we have failed to observe, or if noticed, give 
meaning. It is the visual “commentary” we were looking for. The tesserae show 
that the extent of the resetting reaches down to the upper border of Christ’s 
garment, indicating that not only the head but also the neck tendons and folds 
had to be reworked so as to fit the frontal position of the head. 

Sometimes it is said that Christ is looking toward Zoe**—a fact that may 
be of interest in this interpretation, since it would hint at Christ’s dismay with 
Constantine’s immoral conduct of adultery—but I do not believe that this read- 
ing is correct.*” Only one of the eyes, Christ’s left, is looking toward Zoe, the 
other is not in a parallel position. This, I believe, is part of an old iconographic 
tradition where Christ’s eyes look in slightly different directions to avoid direct 
eye contact with the viewer. It can be found, for example, in the famous sixth- 
century icon of the Pantokrator from Mt. Sinai, or in the mosaic icon from the 
twelfth-century now in Berlin (Fig. 14).* 

Constantine’s problems with the church and especially with Keroularios 
himself are well known. Psellos, in his accusation against the patriarch written 
in 1059, says: “The patriarch showed no gratitude to his benefactors. Against 


46 See also T. Whittemore’s discussion (“A Portrait of the Empress Zoe and of 
Constantine [X,” Byzantion 18 [1948], 223-27), of the eyes of Christ in an answer to 
G. Moravcik’s article in Erasmus, in which he argues that Zoe changed the face of 
Christ so that he would look toward her. 

47 N. Oikonomides, “Zoe Panel,’ 222, also believes that Christ does not look at 
Zoe “in any significant way.” 

48 K. Weitzmann et al., The Icon (New York, 1982), 54. 
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the man (Constantine) who had elevated him to this holy office, he whetted his 
tongue like a sword every day, and made no peace with him even after his 
death, a man against whom, while alive, he had plotted and hurled abusive 
words in public.’*? And in the epitaph for Keroularios, Psellos writes: “When 
he was in conflict with the emperor the patriarch seemed severe and inexorable 
because he was correcting him,’ and later in the text, “Keroularios believed it 
was his duty to bring the head of the empire to order, so that the rest of the 
body might derive health from this source.” °° Although these are words written 
after the great split between patriarch and emperor and mainly allude to the 
events that brought about the schism of the churches in 1054, their relationship 
deteriorated soon after Constantine made Keroularios patriarch in 1043. The 
donation had to have taken place early in Constantine’s reign when the treasury 


could still afford it and at least before Zoe’s death in 1050.*! In the mosaic | 


panel in Hagia Sophia, I believe, we see the emperor in the submissive position 
that the patriarch attempted to assign him. Furthermore, Keroularios assured 
that Christ would not in any way recognize the emperor through the standard 
visual vocabulary of imperial art. In this particular case, using his authority, 
the patriarch succeeded in censuring an imperial representation. 

We have to realize that critique directed openly at the emperor was not 
easily undertaken. Throughout Byzantine history only the authority of the 
church was at times in a position to show emperors their place: famous cases 


49 Michaelis Pselli Scripta Minora, ed. E. Kurtz and FE. Drexl, 2 vols. (Milan, 
1936—41), I, 324, 21-26. 

5° K. Sathas, Meoatavixn BiBAto8jKn, 7 vols. (Athens—Venice—Paris, 1872-94; 
repr. Hildesheim, 1972), IV, 334, 6-10, and 342, 1-5. I would like to thank Father 
George Dennis for bringing these references to my attention. 

>! In an earlier article, “Imperial Relations with the Church in the Art of the Kom- 
nenians,’” Byzantium in the 12th Century, Canon Law, State and Society. Society of Byz- 
antine And Post-Byzantine Studies 3 (Athens, 1991), 25—36, I discuss this mosaic in a 
comparison with the twelfth-century mosaic next to it. I had come to the conclusion, 
even then, that the replacing of Zoe’s head had to do with her secondary status in rela- 
tion to Constantine, as I also argue here. The more submissive position of Constantine’s 
head, I argued, had to do with his bad relationship to patriarch Keroularios in general 
and more specifically with the sequence of events that lead to the schism. I had not 
explained the changes that were undertaken in the position of Christ’s head. In the 
meantime, and after speaking with Nicolas Oikonomides, who believes that the dona- 
tion had to be early in Constantine’s reign, it has become clear that the reasons have to 
be found in the beginning of his rule. 
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are, for example, those of Ambrose and Theodosios, or in the tenth century 
the case of Nicholas Mystikos and Leo VI.** Whenever possible, rather than 
punishing the emperors, patriarchs made use of the concept of oikonomia to 
overlook or find a compromise for imperial transgressions of law. Dispensation 
for the emperor was oikonomia. It was seen as a concession for salvation, or 
as Nicholas Mystikos himself said, “an imitation of the divine philanthropy.” 
In the case of Keroularios, Constantine’s donation was so great that the patri- 
arch felt obliged to thank him. He probably found himself in a great dilemma. 
It was now in his hands to be generous and use the concept of oikonomia or to 
exercise the power of critique that a patriarch could hold over the emperor. 


Harvard University 


52 The Shorter Cambridge Medieval History 1, ed. P. Grierson (repr. Oxford, 
1977), 70; N. Oikonomides, “Leo VI and the Narthex Mosaic in St. Sophia,’ DOP 30 
(1976), 151-72, with additional bibliography. 

53 Nicholas I Patriarch of Constantinople, Letters, ed. R. J. H. Jenkins and L. G. 
Westerink (Washington, D.C., 1973), Letter 32, p. 236. 
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